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REPORT  OF  THE  TASK  FORCE  ON  THE  ONTARIO  ENVIRONMENTAL  BILL  OF 
RIGHTS:    SUPPLEMENTARY  RECOMMENDATIONS 


I.  BACKGROUND 

1.  The  History 

The  Ontario  Government  announced  the  creation  of  an  Environmental  Bill  of  Rights  Task  Force  on 
October  1,  1991.   The  mandate  of  the  Task  Force  was  to  develop  a  draft  Environmental  Bill  of 
Rights  based  on  5  principles  established  by  the  Ministry  of  the  Environment. 

The  Task  Force  was  made  up  of  representatives  from  business,  environmental  groups,  the  legal 
profession,  and  government.  Through  extensive  consultation  with  members  of  their  constituencies 
between  October  1991  and  June  1992,  the  Task  Force  ensured  broadbased  input  for  the  development 
of  the  draft  Bill. 

The  Task  Force's  report,  including  a  draft  Bill,  was  introduced  to  the  Ontario  Legislature  on  July  8, 
1992.   The  Ministry  of  the  Environment  invited  public  comment  on  the  draft  Bill.   Over  a  four 
month  period,  comments  were  received  from  labour,  farmers,  business  and  industry,  municipalities, 
enviroimientalists,  environmental  consultants,  lawyers  and  individuals. 

The  Task  Force  reviewed  the  public  comment  and  made  59  supplementary  recommendations  to  the 
former  Minister  of  the  Enviroimient.  This  report  contains  those  recommendations. 

Preparation  of  the  final  Environmental  Bill  of  Rights  (EBR)  was  based  on  the  Task  Force  Report,  the 
draft  Bill  and  the  Supplementary  Recommendations.  The  Minister  of  Environment  and  Energy 
introduced  the  Enviroimiental  Bill  of  Rights  into  the  House  for  First  Reading  on  May  31,  1993. 

Copies  of  the  Task  Force  Report  (July  1992)  and  the  Environmental  Bill  of  Rights  are  available  from 
the  Ministry  of  Environment  and  Energy,  135  St.  Qair  Ave.  West,  Toronto,  Ontario  M4V  1P5. 

2.  Summary  of  the  Environmental  Bill  of  Rights 

a)         Preamble  and  Purposes 

The  EBR  recognizes: 

i)  the  inherent  value  of  the  natural  environment, 

11)         that  the  people  of  Ontario  have  a  right  to  a  healthful  environment, 

iii)        that  the  people  of  Ontario  share  as  a  common  goal  the  protection,  conservation  and 

restoration  of  the  natural  environment  for  the  benefit  of  present  and  ftiture  generations. 


iv)        that  while  the  government  has  primary  responsibility  for  achieving  this  goal,  the  people 
should  have  the  means  to  ensure  its  achievement. 


To  fulfil  these  principles,  the  EBR  sets  out: 

i)  the  means  by  which  Ontario  residents  may  be  notified  of  and  participate  in  significant 

environmental  decisions  of  the  Ontario  Government; 

ii)         increased  govenmient  accountability  for  such  decisions,  including  the  establishment  of  an 
environmental  watchdog  (the  Environmental  Commissioner);    - 

iii)        increased  access  to  the  courts  by  Ontario  residents  for  the  purpose  of  protecting  the 
environment; 

iv)        enhanced  protection  for  employees  who  report  polluting  employers. 

The  remaining  parts  of  the  bill  provide  the  specific  tools  necessary  to  put  these  principles  and 
objectives  into  operation. 


b)  Part  n  -  Public  Participation 

Part  II  part  of  the  bill  establishes  a  procedure  for  notifying  and  consulting  with  the  public  on 
environmentally  significant  decisions  proposed  by  specified  government  ministries.   The  public  will 
be  able  to  access  information  through  the  Environmental  Registry,  a  computerized  database  of 
ministries'  proposals  for  policies.  Acts,  regulations  and  instruments  (Approvals,  Orders,  Licences, 
Permits). 

The  EBR  will  not  duplicate  public  participation  processes  (For  example,  the  Environmental 
Assessment  Act  (EAA)  already  has  public  participation  in  place  which  meet  or  exceed  EBR.) 

Part  II  also  establishes  a  new  appeal  process  for  specified  instruments.  These  public  appeals  are  not 
automatic;  leave  is  granted  where  a  person  demonstrates  that  they  have  an  interest  in  the  decision 
(for  example,  by  having  commented  on  it)  and  that  significant  enviromnental  damage  would  occur  as 
a  result  of  the  specific  instrument. 

Finally,  Part  II  requires  the  14  ministries  subject  to  EBR  to  create  a  Statement  of  Environmental 
Values  (SEV)  stating  how  it  will  take  the  environment  into  account  in  its  decision-making.  A  draft 
SEV  will  be  placed  on  the  Registry  for  public  comment  and  input  for  a  minimum  of  30  days. 

c)  Part  HI  -  The  Environmental  Commissioner 

Part  III  establishes  the  office  of  the  Environmental  Commissioner  to  serve  as  an  independent  body, 
or  watchdog,  to  oversee  and  report  on  the  implementation  and  operation  of  the  EBR.  The 
Environmental  Commissioner  will  be  appointed  by  the  Legislative  Assembly  for  a  five  year  term. 


The  Environmental  Commissioner  will  submit  annual  reports  to  the  Legislature  commenting  on 
ministries'  performance  in  relation  to  EBR  requirements  as  well  as  any  special  reports  necessary  to 
alert  the  Legislature  to  serious  problems. 

d)         Part  TV  -  Requests  for  Review 

Part  IV  permits  any  two  Ontario  residents  to  request  reviews  of  existing  (environmentally  significant) 
government  policies,  Acts,  regulations  and  instruments  as  well  as  the  need  for  new  policies,  Acts, 
and  regulations.   The  requests  are  submitted  to  the  Environmental  Commissioner  who  will  forward 
them  to  the  appropriate  ministry. 

The  Bill  establishes  timelines  for  the  relevant  ministry  to  notify  the  applicants  of  its  decision  whether 
to  review  the  policy  (including  reasons)  and  the  outcome  of  the  review.    The  EC  will  report  on  the 
number  and  types  of  requests  and  Minister's  responses. 


e)  Part  V  -  Requests  for  Investigation 

This  part  establishes  a  formal  procedure  for  members  of  the  public  to  request  an  investigation  by  the 
government  regarding  alleged  offenses  of  environmental  laws.   Any  two  residents  of  Ontario  may 
submit  a  sworn  statement  to  the  Environmental  Commissioner  (EC)  requesting  an  investigation.  The 
Act  sets  timelines  within  which  the  relevant  ministry  must  respond  with  a  decision  as  to  whether  an 
investigation  is  necessary  (including  reasons)  and  must  complete  and  report  upon  the  outcome  of  the 
investigation.   The  EC  will  report  on  the  use  of  Requests  for  Investigation. 

f)  Part  VI  -  Right  to  Sue 

The  EBR  creates  a  new  cause  of  action  for  environmental  harm  to  a  public  resource  where  there  has 
been  a  contravention  of  environmental  laws.  A  member  of  the  public  may  take  a  polluter  to  court  to 
obtain  a  court  order  to  stop  the  activity  which  is  harming  the  environment  and/or  a  court-approved 
plan  to  restore  the  environment.   One  cannot  go  to  court  for  damages  under  this  section.   A 
prerequisite  to  bringing  this  action  is  the  request  for  investigation,  except  in  circumstances  where  a 
delay  would  lead  to  significant  harm  or  serious  risk  of  significant  harm.   The  bill  continues  existing 
mechanisms  under  the  Farm  Practices  Protection  Act  for  dealing  with  farm-related  odour,  noise  and 
dust  complaints  as  a  pre-condition  to  taking  a  farmer  to  court  on  those  grounds. 

Part  VI  also  eliminates  an  existing  rule  that  has  limited  access  to  the  courts  for  a  public  nuisance  that 
causes  harm  to  the  environment.   With  the  EBR,  persons  suffering  direct  economic  loss  or  direct 
personal  injury  as  a  result  of  a  public  nuisance  causing  environmental  harm  will  be  able  to  sue  for 
damages  or  other  remedies.   Farmers  continue  to  receive  the  protection  of  the  Farm  Practices 
Protection  Act  against  suits  in  public  nuisance  related  to  odour,  noise  or  dust  from  farming 
operations. 


g)         Part  VII  -  Employer  Reprisais 

This  part  expands  protection  to  workers  who  "blow  the  whistle"  on  polluting  employers.   Complaints 
may  now  be  made  to  the  Ontario  Labour  Relations  Board  where  employers  have  taken  action  against 
employees  who  participate  in  any  activity  under  the  EBR  such  as  exercising  any  public  participation 
rights  or  requesting  a  review  or  investigation. 

A  labour  relations  officer  or  the  Board  conducts  an  inquiry  into  the  complaint.   If  the  Board  agrees 
that  an  employer  did  take  improper  action  against  an  employee,  the  Board  will  order  the  employer  to 
cease  doing  the  acts  in  the  complaint,  or  rectify  them,  reinstate  the  employee,  with  or  without  salary 
for  lost  wages,  or  compensate  the  employee  for  loss  of  earnings. 

3.         Report  on  Government  Response  to  Public  Comments  on  EBR 

The  Ministry  of  Environment  and  Energy  will  be  preparing  a  response  to  the  public  cormnents 
received  since  the  Task  Force  released  its  first  report  in  July  of  last  year.  This  report  will  be  made 
available  during  the  summer,  1993. 


TRSK  FORCE  CN  OHE  CNE^RIO  ENVIECNMOnMi  RTTT.  OF  RIGHTS 
TABLE  OF  GCKEOnS 


OaPTER  1: 


CHAPTER  2: 


CHAPTER  3: 


APPENDIX  A: 


APPENDIX  B: 


APPENDIX  C: 


BACSS30CND  AND  MANDATE  OF  ISE  TfiSK  FORCE       .    .    .    .  ' Page  1 

TTTR  IKSOSED  ENVnOMOnS^  WTTT.  OF  RIGHES:      SQFPLBIBnSRSr 

RBOCIMHŒftTICNS Page  3 

Introduction      Page  3 

Part  I:     Preamble,  Definitions  and  Purposes Page  3 

Preamble       Page  3 

Definitions Page  4 

PuTTXJses  of  the  Act Page  5 

Part  H:     Public  Participation  in  Government  Decision  Making  .  Page  7 

Part  m:     Ihe  Environmental  Ocsnmissicner Page  21 

Part  IV:     Application  for  Review      Page  24 

Part  V:     Application  for  Investigation       Page  27 

Part  VI:     Civil  Caxise  of  Action  and  Public  Nuisance Page  29 

Part  VH:     VJhistle  Blower  Protection      Page  35 

Part  vm:     General/Transitioaial      Page  36 

CCNCUDBICNS  AND  NEJCF  STEPS       Page  39 

NEWS  RELEASE,  MINISIRY  OF  THE  1NVIRCM4HW,  JDLSf  8,    1992.        ...      (   i  ) 

USr  OF  GRDDPS  TBAT  ÏKJVIDBD  CaWHWS (   ii  ) 

SCMSiRH  OF  SDEPLfMENEARY  REOCMÏHŒIATICNS       (   iii  ) 


REPCKT  OF  IHE  TASK  FORCE  CN  THE  CNTARIO  HJVIKWMQnSU^  RTTJ.  OF  lŒCSJS 


CHAPTER  1:    BftCR3»CND  AND  MaNDftTE  OF  IHE  TRSK  PCRCE 

On  JixLy  8,  1992,  the  R^xart  of  the  T^sk  Force  on  the  Ontario  Environmental 
Bill  of  Rights  was  tabled  in  the  Ontario  Legislature  by  the  Honourable  RLith 
Grier,  Minister  of  the  Environment.  "Ihe  R^jort  contained  a  detailed 
discussion  of  the  reccanmendations  of  the  Task  Faroe  and  a -proposed 
Environmental  Bill  of  Ri^ts.  At  that  time,  the  Minister  of  the  Environment 
announced  her  intention  to  imdertake  public  consultation  to  increase  public 
xmderstanding  of  the  Bill  and  to  gather  aanments  and  suggestions.  (See 
^^pendix  A  -  News  Release,  Ministry  of  the  Bwironment,  July  8,  1992) . 

Ihe  R^)ort  of  the  Task  Faroe,  an  overview  of  its  reocanmendatians,  public 
information  Tiwtprials  and  copies  of  the  proposed  Environmental  Bill  of  Ri^ts 
itself  were  made  available  free  of  charge  to  the  public.  Members  of  the 
public  were  invited  to  subnit  written  ccsnments  an  the  proposed  Bill  between 
July  8  and  October  16,  1992. 

In  November  of  1992,  the  Task  Faroe  reconvened  and  met  an  nine  occasions  to 
consider  the  ccsnments  that  had  been  received  frcm  the  public.  In  addition, 
prior  to  reconvening,  individual  members  of  the  Task  Faroe  met  on  numerous 
occasions  with  grotps  interested  in  the  recommendations  of  the  Task  Force. 
Direct  meetings  were  held  with  representatives  of  environmental  groups, 
labour,  the  agricultural  canraunity,  business,  the  resource  industry  and 
government  among  many  others. 

During  its  meetings,  the  T^sk  Faroe  revisited  the  original  recommendations  and 
reviewed  the  public  ccanment  in  an  effort  to  give  each  su^estion  for  change 
careful  consideration  and  to  inprove,  viierever  possible,  the  reoaumendatians 
tabled  in  the  Legislature  on  July  8,  1992. 
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i^jpendix  B  to  this  SicplemeoTtary  R^xsrt  cxartains  a  list  of  the  names  of 
organizations  that  made  sutmissions  to  the  Minister  of  the  Environment  with 
respec±  to  the  Report  of  the  Task  Faroe  between  July  8,  1992,  and  November  30, 
1992. 

Msanbers  of  the  Task  Foroe  had  available  to  them  copies  of  each  submission,  as 
well  as  summaries  and  analyses  of  these  sutmissions  pr^ared  by  Ministry 
officials.     All  ei^t  parts  of  the  proposed  Environmental  Bill  of  Ri^ts  were 
reviewed  in  lii^t  of  the  public  camnent.     What  follows  are  the  Task  Farce's 
vmaninous  reocanmendations  for  inprovements  to  the  proposed  Bill  of  Ri<^ts  and 
related  cannents.     i^pendix  C  provides  a  summary  of  the  Task  Farce's 
SiJ^lementary  Reccmmendations. 
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OBffTHi  2:        OHE  FRCPOSED  ENVIRCKMHfEaL  RTTJ.  QF  RIGHTS:      SaPPI£MEïnM€£ 
RBOCMŒMQATICMS 

Introducticn 

In  this  chapter  the  Task  Fcaroe  sets  out  recxsnuendations  for  changes  to  the 
proposed  Qwiranmental  Bill  of  Ri^ts  as  it  appeared  in  the  Report  released  on 
July  8,  1992.  Explanatory  notes  are  included  vdiere  necessary  to  clarify  the 
recommended  change.  In  sane  cases  explanatory  notes  are  included  to  ejç)lain 
vdiy  a  particular  change  is  not  being  recxxnmended. 

Die  Task  Faroe  also  noted  that  sane  of  the  public  ccsnments  indicated  that  the 
original  report  and  draft  bill  could  have  been  clearer  with  respect  to  sane  of 
its  intended  effects.  In  such  instances  ejçlanatory  notes  have  been  included. 

In  some  cases  the  Task  Force  has  included  in  this  Siçplementary  Report 
suggesting  wording  for  amendments  to  the  Bill  of  Ri^ts  as  proposed.  Ihese 
are  suggestions  only,  offered  as  a  guide  to  Legislative  Counsel. 

Fart  I:  Preamble,  E)efiniticns  and  Purposes 

Prfynrt^le 

Ihe  Task  Force  reccanmends  that  the  preamble  to  the  Bill  be  re-drafted  to 

include  a  reference  to  the  concept  of  remediation  in  the  first  paragraph  and 

that  the  word  "cur"  be  r^laoed  with  the  word  "the"  vdiere  it  ^^jears  before 

the  wan3s  "natural  environment"  in  the  first  line.  This  reduces  the 

anthropocentric  flavour  of  the  proposed  draft. 

A  new  paragraph  should  be  added  to  the  preamble  stating  that  the  people  of 
Ontario  have  the  ri^t  to  a  healthful  environment  and  that  the  environment  has 
an  inherent  value. 

Ihese  changes  ooiplement  a  proposed  amendment  to  Section  2  (1) ,  of  the 
"Purposes",  discussed  belcw. 
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As  a  result  of  the  alxjve  suggesticfns  the  Task  Force  recanmends  that  the 
preamble  be  redrafted  to  reflect  the  follcvdLng  concepts: 

•  '"Die  people  of  Ontario  recognize  the  inherent  value  of 
the  natural  enviranment. 

•  Ihe  people  of  Ontario  have  the  right  to  a  healthful  enviranment. 

•  Ihe  people  of  Ontario  have  as  a  oamnon  goal  the 
preservation,  protection  and  remediation  of  the  natural 
enviranment  for  the  benefit  of  present  and  future 
generations. 

•  While  the  government  has  the  primary  responsibility  for 
aciiieving  this  goal,  the  people  should  have  the  nieans  to 
ensure  that  it  is  achieved  in  an  effective,  timely,  open 
and  fair  manner."  (Siçplementary  Reccanmendation  1) 

Définitions 

Air: 

A  number  of  sukxnissions  were  received  virging  the  Task  Faroe  to  amend  the 
definition  of  "air",  or  to  delete  it,  in  order  to  ensure  the  ^plication  of 
the  Environmental  Bill  of  Ri^ts  to  viiat  is  kncwn  as  "indoor  cdr"  or  the 
"indoar  environment".  The  Task  Force  considers  the  indoor  air  issue  to  be  one 
that  may  call  for  further  consideration  by  government.  Hcwever,  the  handling 
of  this  issue  requires  further  study  to  determine  the  best  ^jproach  to  dealing 
with  it  in  the  context  of  environmental  protection.  No  consensus  emerged 
among  Task  Force  members  for  change  to  the  definition  of  "air"  as  it  spears 
in  the  proposed  Environmental  Bill  of  Ri^ts. 

Environment; 

Several  submissions  were  received  urging  the  Task  Faroe  to  alter  or  amend  the 
definition  of  "enviranment",  for  exanple,  to  bring  it  into  xmiformity  with  the 
Environmental  Protection  Act  or  the  Environmental  Assessment  Act.  The 
definition  proposed  by  the  Task  Faroe  is  broader  than  that  contained  in  the 
Environmental  Protection  Act,  but  narrower  than  that  of  the  Environmental 
Assessment  Act.  Œhis  choice  was  intentioncil  as  the  Œ^sk  Faroe  intends  the 
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Environment  Bill  of  Ri^ts  to  be  directed  primarily  to  protection  of  the 
natural  environment,   including  its  ecosystems. 

InsLiurnent; 

The  Task  Force  recanmends  changing  the  definition  of  "instrument"  in  Section  1 
so  that  the  word  "prescritjed"  is  inserted  before  the  word  ^Act"  in  the  first 
line  of  the  definition.      (Siçplementary  Reccnnnendation  2) 

Wetland; 

Ihe  Task  Force  was  urged  to  r^lace  the  proposed  definition  of  "wetland"  in 
section  1  with  a  definition  frcan  the  policy  guidelines  of  the  Ministry  of 
Natural  Resources.  Ihe  Task  Force,  therefore,  reocanmends  that  "wetland"  be 
amended  to  exclude  lands  being  xosed  for  agricultural  purposes,  that  are 
periodically  "soa3ced"  or  "wet".   (Siçplementary  Reccnimendation  3) 

The  Task  Force  recanmends  that  the  other  definitions  in  Section  1  remain  as 
originally  proposed. 

Purposes  of  the  Act 

Section  2  (1)  (a)  states  that  one  of  the  purposes  of  this  Act  is  "...  to 
protect,  conserve  and,  \diere  reasonable,  restore  the  integrity  of  the 
environnent  as  provided  in  this  Act."  As  a  result  of  sutmissions  received, 
the  l^sk  Faroe  wishes  to  clarify  that  the  words  "vàiere  reasonable"  were  added 
to  underline  the  fact  that  a  number  of  factors  will  need  to  be  considered  in 
inplenenting  this  purpose  of  this  Act  in  relation  to  restoring  the  natural 
environmsnt.  It  should  also  be  imderstood  that  the  Bwironmental  Bill  of 
Ri^ts  is  not  designed  to  r^laoe  or  preclvide  the  operation  of  other 
environmental  laws  in  Ontario.  It  is  designed  to  ccnplement  existing  law. 
The  Task  Force  reccamoends  that  Secticai  2  (1)  (a)  remain  as  originally  proposed. 
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The  Task  Fcrce  recxnmends  that  the  wards  "far  the  benefit  of  present  and 
future  generations"  in  section  2  (1)  (b)  (c)  be  deleted.   (Siçplementary 
Reccanneniation  4)  This  change  is  intended  to  reflect  the  acx:^Jtanoe  of 
submissions  that  the  Bill  of  Ri^ts  should  not  be  focused  entirely  on  human 
vise  and  enjoyment  of  the  environment,  but  should  recognize  that  the 
environment  itself  has  an  inherent  value.  Ihe  reference  to  "present  and 
future  generations"  in  the  preamble,  the  Task  Force  feels,  is  sufficient. 

Ihe. Task  Faroe  êilso  reccramends  that  section  2(1)  (c)  be  amenried  to  state  that 
"The  purposes  of  this  Act  are  ...  (c)  to  set  out  the  means  by  viiich  the  people 
of  Ontario  may  act  to  protect  their  ri^t  to  a  healthful  environment  as 
provided  in  this  Act".   (Siçplementary  Reoanmendation  5)  The  Task  Force  sees 
this  proposed  change  as  being  canplementary  to  the  changes  recccimended  for  the 
Preamble  acknowledging  the  ri^t  of  the  people  to  a  healthful  environment  and 
their  recognition  of  its  inherent  value. 

The  Task  Force  considered  sutnussions  that  the  words  "unreasonable  threat"  in 
section  2(1)1  represented  too  hi^  a  standard  for  environmental  protection. 
Task  Force  members  discussed  suggestions  to  amend  or  remove  these  wards  but  no 
consensus  emerged  among  Task  Force  members  to  change  the  existing  warding. 

The  Task  Force  considered  subnissions  that  urged  inclusion  of  the  word  "use" 
in  Section  2(2)4.  The  Task  Force  is  of  the  cpinion  that  the  canoept  of 
"managenent"  of  natural  resources  includes  the  •»use"  of  natural  resources  as 
described  in  this  Part. 

All  other  provisions  in  Section  2  should  remain  as  originally  proposed  by  the 
Task  Force. 
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Part  H:  Public  Participaticn  in  Govemnent  Decisicn  Making 

The  Task  Faroe  considered  sutmissicoTS  concerning  the  pr^iaration  of  Ministry 
Statesments  of  Eiwironmental  Values  and  was  persuaded  that  time  limits  should 
be  established  for  the  cnmpletion  of  these  stateanents  ty  the  various 
Ministries. 

Ihe  Task  Force  reccramends  that  sections  5,  6,  and  7  be  ajnpndpd  to  inpose  time 

limits  on  Ministries  in  the  pr^aaraticn  of  Statements  of  Environmental  Value. 

Ihe  following  amendments,  worded  ^çaroximately,  are  recomnended: 

"•    Within  three  months  after  the  date  icon  vtiicii  this  Part 
^plies  to  a  Ministry,  the  Minister  shall  develop  a 
Ministry  statement  of  environmental  values  that,  — 

•  (1)  Within  the  time  referred  to  in  section  5,  the 
Minister  shall  give  notice  to  the  public  that  he  or  she 
is  developing  the  Ministry  statement  of  environmental 
values. 

(2)  Ihe  notice  shall  include  any  information  that  the 
Minister  considers  appropriate  and  shall  invite  ccanments 
from  members  of  the  public  on  viiat  should  be  in  the 
statement. 

(3)  de  period  for  conment  shall  be  no  less  than  30 
days. 

(4)  Ihe  Minister  may  extend  the  period  for  conment 
where,  in  his  or  her  cpinicn,  a  longer  period  for  ccaiment 
is  necessary  having  regard  to, 

(a)  the  cccplexity  of  the  proposed  statement  of 
environmental  values; 

(b)  the  level  of  public  interest  in  the  statement  of 
OTviranmental  valiies; 

(c)  the  period  of  time  the  public  may  require  to  make 
informed  ccmment;  or 

(d)  other  factors  the  Minister  may  ccnsider  relevant. 

•  (1)  Within  three  months  after  notice  of  intent  to 
develop  a  Statement  of  QTvironmental  Values  is  given 
under  section  6,  the  Minster  shall  give  notice  of  the 
statement  to  the  public. 
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(2)  The  notice  shall  include  a  brief  explanation  of  the 
effect,  if  airy,  of  ccnments  frcm  members  of  the  public  on 
the  develcpnent  of  the  statement  and  any  other 
information  that  the  Minister  ooaisiders  apprcpriate." 
(Siçplementary  Reoanmendation  6) 

Ihe  develcçmsnt  of  a  Statement  of  Environmental  Values  should  be  treated  as  a 

proposed  policy  that  is  placed  on  the  Registry  for  Notice  and  ccanment. 

The  Task  Foroe  reccanmends  that  the  word  "considered"  in  the  first  line  of 
section  5(a)  be  changed  to  "^plied",  so  that  it  would  new  read,  "...  (a) 
explains  how  the  purposes  of  this  Act  are  to  be  applied  viien  decisions  that 
might  significantly  affect  the  environment  are  made  in  the  Ministry  ...  " . 
(Siçplementary  Rsoanmendation  7) 

Ihe  Task  Force  reccmmends  that  the  words  "consideration  of"  be  deleted  frcm 
the  first  line  of  section  5(b) .  (Siçplementary  Recanmendation  8) 

Various  sutmissions  suggested  to  the  Task  Force  that  either  environmental 
considerations  or  econcmic  considerations  in  a  Statement  of  Environmental 
Values  would  be  given  more  weii^t  than  other  considerations  used  ty  Ministries 
in  making  significant  environmental  decisions.  Ihe  Task  Force  wishes  to 
enphasize  that  a  Stat.Rme.nt  of  Environmental  Values  is  not  intended  to  set 
priorities.  Rather,  it  should  integrate  environmental  considerations  into 
existing  social,  econcmic  and  scientific  considerations.  It  is  not  intended 
that  environmental  considerations  be  given  more  wei<^t  than  scientific 
considerations;  nor  should  social  considerations  be  given  more  wei^t  than 
environmental  oansiderations.  These  are  all  factors  that  must  be  wei^ied  in 
reaching  a  sound  decision. 

The  Task  Force  wishes  to  stress  the  need  for,  and  inportanoe  of,  public 
consultation  and  negotiation  of  the  Statements  of  EiTvironmental  Values  by 
those  who  are  interested  in  and  likely  to  be  affected  by  such  statements  as 
contenplated  by  section  6(2) . 
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■Die  Task  Faroe  wishes  to  enphasize  that  the  ptnrpose  of  the  Bivironmental 
Registry  is  to  provide  a  mipi-mnni  level  of  reasonable  notice  to  the  public  of 
proposed  decisions  that  mi^t  have  a  significant  affect  on  the  environment. 
Ihe  anount  of  notice  required  may  vary  frcm  issue  to  issue  and  frcm 
consideration  of  policies  as  opposed  to  regulations  as  opposed  to  specific 
instruments.  Ihe  electronic  registry  proposed  in  this  part  of  the  Bill  is  a 
minimum  standard  for  prescribed  Acts.  It  is  contemplated  that  other  forms  of 
notice  vdll  be  used  frcm  time  to  time  as  well  to  ensure  appropriate 
participation  in  significant  environmental  decision  making.  It  is  not 
intended  that  the  Registry  displace  existing  legislative  requirements  for 
notice  that  meet  or  exceed  the  Bill's  standards.  IXç)lication  of  notice 
requirements  should  be  eliminated. 

Ihe  Task  Faroe  recommends  that  the  TnlniTmim  requirements  for  policies,  acts  and 
regulations  on  the  Registry  be  set  out  ejçaressly  in  the  Bill  and  suggests  the 
following  amendments  be  added  to  Part  H: 

"Policies,  A:±s 

•  The  period  for  ocrament  on  a  proposal  for  a  policy  or 
Act  shal]  be  no  less  than  30  days. 

•  The  Minister  may  provide  for  a  period  of  ccanment  in 
excess  of  30  days  where  in  his  or  her  opinion  a  longer 
period  is  necessary  to  permit  meaningful  public 
oonsultatian  on  the  proposal. 

•  The  Minister  may  extend  the  period  for  otanment  at  any 
time  prior  to  the  expiry  of  the  designated  period  and 
notice  of  any  such  extension  shall  be  placed  on  the 
Environmental  Registry  forthwith. 

Régulations 

•  The  period  for  ocnnnent  on  a  proposed  for  a  regulation 
shall  be  no  less  than  30  days. 

•  The  Minister  may  provide  far  a  period  of  ccaument  in 
excess  of  30  days  where  in  his  or  her  opinion  a  longer 
period  is  necessary  to  permit  meaningful  public 
consultation  on  the  proposal. 
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•  The  Minister  may  extend  the  period  for  ccnment  at  any 
tjiT^  prico:  to  the  expiry  of  the  designated  period  and 
notice  of  any  such  extension  shall  be  placed  on  the 
Envircrnnental  Registry  forthwith. 

•  Ihe  Minister  may  require  the  preparation  of  a 
Regulatory  Inpact  Statement  viiere  in  his  or  her  opinion, 
the  statement  is  necessary  to  permit  meaningful  public 
consultation  on  the  proposal. 

•  A  Regulatory  Inpact  Statement  shall  include, 

(a)  a  brief  statement  of  the  objectives  of  the  proposed 
regulation; 

(b)  a  preliminary  assessment  of  the  environmental  and  econcmic 
inpacts  of  the  proposed  regulation;  and 

(c)  the  reasons  vdiy  regulation  is  the  preferred  means  to 
cichieve  the  desired  environmental  objective." 
(Siçplementary  Reconmendation  9) 

Section  13(1)  contains  a  reference  to  "significairt  inpact  on  the  environmant" . 
The  Task  Force  wishes  to  clarify  its  intention  that  significant  inpact  could 
incl\ade  cumulative  effects  on  the  environment. 

As  a  result  of  oanments  received  fran  the  government  the  Task  Force 
reconsidered  the  reccanmended  classification  scheme  for  instnments.  The 
Report  released  July  8,  1992  proposed  a  four  class  scheme.  It  appears  that 
the  Task  Faroe's  goals  could  be  achieved  more  siiiply  with  a  three  class  scheme 
that  msrges  the  earlier  Classes  U  and  IXC  into  a  new  Class  H.  Class  HI  in 
the  new  ^proach  would  be  the  equivalent  of  the  earlier  Class  IV. 

The  Task  Force  reocBomends  that  the  classification  schfrme  for  instruments  be 
incorporated  in  the  Bill  and  proposes  sections,  approximately  worded,  for 
consideration: 

IMSnOŒlfIS 

Proposal  for  Begulaticn  fear  Prescribing  Instruments 

•  The  Minister,  with  the  consent  of  the  Lieutenant 
Governor  in  Council,  may  make  a  regulation  prescribing 


December  1992  Page  10 


REPCRT  OF  1HE  TPiSK  FOBCE  CN  IHE  CNTRKtO  HJVIRCNMBnS^  RTTT.  QF  RIGHTS 


significant  environmental  instruments  issued  car  made 
under  prescribed  Acts  and  assigning  eadi  prescribed 
instrument  or  subgrotp  of  prescribed  instruments  to  a 
class  for  purposes  of  public  participation. 
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Prescrilaed  Instruments:  Criteria 

•  In  fanning  an  opinion  as  to  viiether  an  instrument  is  a 
significant  envircaTinental  instrument  vdiicii  should  be 
prescribed  under  the  Act,  the  Minister  may  consider  the 
following: 

(a)  the  potential  for  the  activity  controlled  ty  the 
instrument  to  contaminate  or  degrade  the  environment; 

(b)  the  probable  geogr^iaic  extent  of  any  significant 
adverse  environmental  inpact; 

(c)  the  potential  public  interest  in  the  activity 
controlled  ty  the  instrument  xmder  consideration; 

(d)  the  level  of  provincial  government  interest  in  the 
activity  to  be  controlled  by  the  instrument  vmder 
consideration;  and 

(e)  any  other  factor  the  Minister  deems  relevant. 

dassif  icaticn  of  Prescribed  InstrtmEnts 

•  Prescribed  instruments  or  a  subgrotp  of  prescribed 
instruments  shall  be  classified  into  one  of  Class  I, 
Class  n  or  Class  HI  for  the  purposes  of  public 
participation  requirements. 

f'l^^gg  I  Prescribed  Instruments:  Criteria 

•  A  <''1?^«=^'g  I  prescribed  significant  instniment  or 
subgrotç)  of  prescribed  instruments  controls  activity 
vàiich,  in  the  Minister's  opinion,  has  the  follcvdng 
general  characteristics: 

(a)  the  risk  of  contamination  or  degradation  by  the 
activity  is  liTTit-zari  because  preventative  and  mitigative 
measures  are  routine  and  effective; 

(b)  the  geograçhic  extent  of  any  contamination  or 
degradation  of  the  environment  would  be  of  local 
significance; 

(c)  there  is  little  public  interest  in  the  activity 
beyond  the  local  community;  and 

(d)  the  level  of  provincial  government  interest  in  tiie 
activity  is  lew  to  moderate. 

Fcsnn  of  OiiiiiHiL 

•  Any  person  may  sutmit  ocnment  on  the  proposal  for  a 
Class  I  instrument  in  the  manner  prescribed  by  regulaticai 
to  this  Act. 

Time  for  onim-Hit 

•  Ihe  period  for  cannent  for  a  proposal  for  a  Class  I 
instrument  shall  be  30  days,  starting  fran  the  date 
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notice  of  the  prcjposal  for  an  instrument  is  placed  on  the 
aiviranmental  Registry."  (Stçplementary  Reoanmendation  10) 

The  Task  Force  reccnmends  that  the  classification  scheme  vd.th  respect  to  Class 

II  and  HI  instruments  be  set  out  in  the  Bill  and  proposes  the  following, 

approximately  warded  sections. 

"Class  H  Prescribed  Instruments:  Qriteria 

•A  Class  H  prescribed  instrument  or  subgrotç)  of  a 
prescribed  instrument  controls  activil^  vàiich,  in  the 
Minister's  cpinion,  has  the  following  general 
characteristics: 

(a)  the  activity  requires  moderate  to  significant 
mitigative  measures  to  protect  the  environment; 

(b)  the  geographic  extent  of  any  contamination  or 
degradation  of  the  environment  would  be  of  local  or 
regioncil  significance; 

(c)  the  public  interest  in  the  activity  extends  beyond 
the  local  ccanraunity;  and 

(d)  the  level  of  provincial  government  interest  in  the 
activity  is  moderate  to  hi^. 

.Additional  Notice 

•In  addition  to  notice  of  a  proposal  for  a  Class  H 
instrument  on  the  Environmental  Registry,  the  Minister 
shall  require  further  notice  viiere, 

(a)  actual  contamination  or  degradation  of  the  environment  is 
occurring  or  is  likely  to  occur; 

(b)  the  nature,  extent  and  duration  of  any  actual  contamination 
car  degradation  is  serious; 

(c)  the  airea  vàiere  the  contamination  or  degradation  is 
occurring  or  is  likely  to  occur  is  extensive  or  environmentally 
sensitive; 

(d)  the  extent  and  level  of  local  or  regional  interest  and 
ccnoem  in  the  activity  ocartrolled  by  the  instrument  is  hi^; 
and 

(e)  the  magnitude  and  probable  duration  of  mitigative  measures 
will  have  a  significant  loccil  inpact. 

FGona  of  oimiMti» 

•Any  person  may  submit  comment  on  the  proposal  for  a 
Class  H  instrument  in  the  manner  prescribed  by  the 
regulations. 

Additional  OGnsultaticn 
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•  (1)  In  addition  to  the  sutmissicn  of  cxument  under  any 
other  section,  the  Minister  may  require  additional  public 
ccnsultation  on  a  proposal  for  a  Clafy;  H  instrument. 

•  (2)  Ihe  Minister  may  make  regulations  prescribing  the 
form  and  extent  of  an  additional  consultation. 

Time  for  onint-Mit' 

•  (1)  Ilie  period  for  camnent  for  a  préposai  for  a  Class 
H  instrunent  shall  be  30  days  after  the  date  notice  of 
the  prcpopql  for  an  instrument  is  placed  on  the 
ûTviroraaental  Registry. 

•  (2)  Ihe  Minister  may  provide  for  a  period  of  ccamnent  in 
excess  of  30  days  viiere  in  his  or  her  opinion  a  longer 
period  is  necessary  to  permit  meaningful  public 
consultation  on  the  proposal. 

•  (3)  Ihe  Minister  may  extend  the  period  for  ccranent  at 
any  time  prior  to  the  ejçiiry  of  the  designated  period  and 
notice  of  any  sucii  extension  shall  be  placed  on  the 
EtTvironmental  Registry  forthwith. 

Uie  Minister  may  consider  the  follcwing  factors  \dien 
determining  the  extent  of  public  consultation  \Aiich 
should  be  required  and  the  appropriate  means  by  vMcii  it 
should  be  undertaJcen: 

•  (1)  Whether  actual  contamination  or  degradation  of  the 
emdronment  is  occurring  or  is  LDcely  to  occur; 

•  {2)  Ihe  nature,  extent  and  duration  of  any  actual 
contamination  or  degradation; 

•  (3)  Ihe  area  viiere  the  contamination  or  degradation  is 
occurring  or  is  likely  to  occur; 

•  (4)  The  extent  and  level  of  local  or  regional  interest  and 
concern  in  the  activity  controlled  by  the  instrument;  and 

•  (5)  Ihe  magnitude,  probable  duration  and  potential  local 
inpact  of  mitigative  measures. 

nagg  TTT  Prescribed  Instruments:  Ctiteria 

•  (1)  A  Class  in  prescribed  instrument  or  subgrcxç)  of  a 
prescribed  instrument  controls  activity  viiich,  in  the 
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Minister's  opinion,  has  the  following  general 
characteristics: 

(a)  the  activity  requires  moderate  to  significant 
mitigative  measures  to  protect  the  enviromnent; 

(b)  the  gecjgr^iiic  extent  of  any  oontamination  or 
degradation  of  the  environment  is  of  regional  or 
provincial  significance; 

(c)  the  public  interest  in  the  activity  is  of  regional 
or  provincial  interest;  or 

(d)  the  level  of  provincial  government  interest  in  the 
activity  is  hi<^. 

•  (2)  A  prescribed  instnmvent  or  a  subgrotç»  of  prescribed 
instruments  is  a  Class  m  instrument  vdiere 

(a)  a  prescribed  Act  requires  a  hearing  before  an 
administrative  tribunal  prior  to  the  isf'a^anoe  of  the 
prescribed  instrument  ty  the  ministry;  or 

(b)  a  prescribed  Act  permits  the  Minister  or  a  ministry 
official  to  require  a  hearing  before  an  administrative 
tribunal  prior  to  the  issuance  of  the  prescribed 
instrument  ty  the  ministry,  and  after  meeting  the 
requirements  of  a  Class  II  public  consultation  on  the 
issue  of  v^iether  a  hearing  should  be  required,  a  decision 
is  taken  to  require  a  hearing  to  be  held,  or  if  the 
^jplicant  at  any  time,  consents  to  a  hearing  . 

Use  of  BTvircnnental  Registry  for  Notice,  OimiHiL 

•Ihe  Minister  may  invite  vnritten  ccanment  or  require 
additional  public  consultation  as  provided  for  a  Class 
m  instrument  vàiere,  in  his  or  her  cpinion,  consultation 
using  the  Environmental  Registry  is  advisable  and  not 
inconsistent  or  duplicative  of  the  legislative 
requirements  or  practice  of  the  Eirvironmental  Assessment 
Board  or  other  tribunal  respecting  public  consultation. 
(Siçplementary  Reccanmendation  11) 

Class  lU  is  designed  to  include  those  instruments  viiich  meet  the  general 
criteria  set  out  above  or  those  instruments  for  \Aiich  existing  legislation 
requires  a  mandatory  hearing  before  th^  are  issued.  It  vrould  also  include 
those  instruments  for  viiich  existing  legislation  provides  a  discretionary 
hearing  and  a  decision  has  been  made  that  a  hearing  should  be  held. 
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For  the  Ministry  of  the  Ehvironment,  Clc\ss  Til  vdll  include  those  instruments 
vAiicii  require  a  mancSatory  hearing  prior  to  issiiance  and  those  Ministry  of  the 
Environnent  instruments  viiicii  are  subject  to  a  discretionary  hearing  v^iere  the 
Director  has  Hgrh<aT-iniTvyi  that  there  should  in  fact  be  a  hearing  (Ihese  would  be 
the  Class  H  instrvnnents  viiich  are  reclassed  into  Class  HI  onoe  the  decision 
to  hold  a  hearing  is  made) .  Additional  instruments  may  be  prescribed  in  the 
future  vdiere  the  instnmients  meet  the  criteria  for  Class  HI  and  the  Minister 
gmPTvic;  the  statute  authorizing  the  i  ssiiannp  of  the  instrument  to  require  a 
hearing.  Where  this  occurs  a  new  or  amending  regulation  under  the  Bill  will 
be  required,  prescribing  these  instruments  as  Class  HI  instruments. 

Class  HI  instruments  must  be  placed  on  the  Eirvironmental  Registry  for 
purposes  of  notice.  Ihe  Minister  may  vise  the  registry  as  a  means  of  eliciting 
coraiasnt  or  to  consult  on  issues  viiich  will  be  raised  in  the  hearing.  Hiis  is 
discretionary  in  the  Minister  to  avoid  diplication  or  conflict  with  the 
legislative  regime  creating  and  providing  the  procedure  for  the  hearing  in 
question.  It  is  inportant  to  note  that  the  Bill  does  not  create  a  forum  or 
procedure  for  new  hearings  in  itself,  liie  Bill  does  hcwever  provide  criteria 
to  be  used  by  government  in  determining  viien  a  hearing  mi^t  be  ^prcpriate 
(the  criteria  for  Class  HI)  and  permits  a  ministry  to  prescribe  an  instrument 
as  a  Class  IH  instrument  under  the  Bill  oontenporaneous  with  the  amendment  of 
the  legislation  authorizing  the  if'isuanne  of  the  instrument.  Ihis  avoids 
inconsistencies  and  duplication.  For  exanple,  if  the  Ministry  of  the 
Environment  detPrmiTvyi  that  a  specific  gcaap  of  the  Environmental  Protection 
Act  section  9  ciir  approvals  should  not  be  issued  without  a  hearing,  this 
section  9  subgrotç)  could  be  prescribed  as  Class  HI  instruments  under  the  Bill 
and  the  Environmental  Protection  Act  would  be  aTnpndPd  accordingly.  Ihe 
hearing  processes  under  the  Environmental  Protection  Act  would  then  apply. 
Ihis  ^jproach  permits  each  ministry  to  access  its  cwn  tribunal's  ej^jertise  and 
familiar  procedures. 
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Uie  Task  Ftaroe  noted  in  its  R^xart  that  the  public  cxxnment  on  an  instrument 
that  is  cxjnsidered  should  be  T-imi-t-gH  to  the  content  of  the  instrument  itself 
and  should  not  question,  for  exanple,  the  policy  or  regulation  under  vàiidh  it 
was  made. 

The  Task  Force  therefore  recanmends  a  provision  be  included  in  Part  II  of  the 
Bill  that  acknowledges  that  the  Ministry  in  making  a  decision  to  issue  an 
instrument  shall  have  regard  only  to  conments  directed  to  the  proposal  for  an 
instrument  and  not  to  ccranents  directed  to  the  adequacy  of  the  legislation, 
regulatory  frameworic  or  policy  under  viiich  the  prescribed  instrument  is 
authorized.  (Stçplementary  Reccsnmendation  12) 

■Die  Task  Force  received  sutmissions  conoeming  section  14(3)  of  the  Bill  that 
financial  and  administrative  regulations  of  scheduled  Ministries  be  placed  on 
the  Registry.  Ihe  Task  Force  wishes  to  clarify  that  the  reference  in  Section 
14(3)  to  predcminantly  financial  or  administrative  regulations  was  intended  to 
^ply  to  routine,  technical  and  financial  regulations  that  wculd  not 
ordinarily  require  public  ccanment.  No  amendment  is  proposed  with  respect  to 
this  subsection. 

Ihe  Task  Force  reccanmends  that  the  notice  of  decisions  taken  in  emergencies  as 
contenplated  ty  Section  16(1)  should  go  to  the  Environmental  Oonimissioner  for 
his  car  her  information  in  pr^>aring  annual  car  interim  r^xjrts.  Ihe  Task  Force 
also  reccanmends  that  the  ixtice  include  reasons  for  the  decision  taken  by  the 
Minister.  (Supplementary  Recanmendation  13) 

Ihe  Task  Force  reoccimends  that  the  Bill  be  amendpd  to  reflect  that  the 
decision  of  a  Minister  to  designate  a  process,  pursuant  to  section  17,  as 
scanething  substantially  equivalent  to  the  process  of  public  participation 
contenplated  by  the  Environmental  Bill  of  Ri^ts  is  considered  a  policy  that 
would  be  subject  to  notice  and  ccnment  thrcu^  the  Environmental  Registry. 
(Siçplementary  Recommendation  14) 
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Again  the  Task  Faroe  wishes  to  stress  that  the  public  participation  scheme 
contenplated  by  the  Task  Force  in  the  Oiviranmental  Registry  is  intended  to  be 
a  fflininïïim  level.  VJhere  an  Act  prescribed  in  the  Bill  provides  a  Icwer 
standard,  the  Bi3J.  should  raise  the  level  of  public  participation  to  the 
Bill's  standard.  VJhere  the  Bill  sets  a  standard  Icwer  than  that  provided  for 
in  a  prescribed  Act  the  hi^ier  standard  should  be  used.  If  the  process 
contenplated  hy  the  Bill  is  ever  in  conflict  v/ith  car  contradictory  to  the  Bill 
then  the  standard  of  public  participation  should  be  that  established  by  the 
Bill.  Ihe  Task  Faroe  reccanmends  that  this  principle  be  set  out  in  the  Bill  to 
avoid  any  misunderstanding.  (Supplementary  Reccanmendation  15) . 

■Ihe  Task  Force  wishes  to  enphasize  the  inportance  of  establishing  throu^ 
regiilations  a  procedure  for  the  timely  issuanne  of  instruments  (fast  tracking) 
vAiere  the  Bill's  standards  of  public  cannent  have  been  met.  The  importance  of 
the  use  of  alternative  dispute  resolution  in  resolving  disputes  over  policy, 
regulations  and  instruments  with  respect  to  the  environment  is  stressed  by  the 
Task  Borce.  Consolidation  of  approvals  must  be  available  to  ^plicants  vdio 
wish  to  grotp  applications  for  approvals.  Ihe  streamlining  of  the  approvals 
process  and  multi-media  pilot  projects  in  the  Ministry  of  the  BTvironment  are 
supported  by  the  Task  Force  for  increasing  certainty,  uniformity  and 
predictability  in  environmental  decision  making.  Similar  ^preaches  to 
speeding  xxp  the  issuance  of  instruments  should  be  considered  in  other 
Ministries.  Ihis  can  be  achieved  without  oaipranising  protection  of  the 
environment. 

Ihe  Task  Force  considered  sutmissions  that  expressed  concern  about  the 
relationship  between  the  proposed  Environmental  Bill  of  Rii^ts  and  the 
Environmental  Assessment  Act  (E.A.A.  )  as  set  out  in  section  18.  Ihe  Task 
Force  notes  as  follows: 

E.A.A.  Policy: 

•    Ihe  Ministry  of  the  Divironment  will  be  a  prescribed  ministry 
for  the  purposes  of  Section  13.  This  has  the  effect  of 
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requixing  that  the  Minister  cxinsider  placing  E.A.A.  policies  or 
legislative  changes  viiich  could  have  a  significant  effect  on  the 
enviromnent  onto  the  registry  for  purposes  of  public  notice  and 
ccDBiient. 

E.A.A.  Regulafticns: 

•  The  E.A.A.  would  be  a  prescribed  Act  for  the  purposes  of  Section 
14.  Ihis  has  the  effect  of  requiring  that  the  Minister  consider 
placing  E.A.A.  regulations  viiich  could  have  a  significant  effect 
on  the  environment  onto  the  registry  for  the  purposes  of  public 
notice  and  ccsnment; 

•  This  also  has  the  effect  of  capturing  E.A.A.  exenptions,  viiich 
are  normally  done  by  regulation  (Note:  Scsne  are  apparently  done 
ty  order,  so  the  definition  of  regulation  for  the  purposes  of 
the  E.B.R.  should  include  orders  made  under  the  E.A.A.) . 

E.A.A.  i^provals: 

•Any  instrument  required  to  further  an  undertaking  approved 
vmder  the  E.A.A.  is  exenpt  frcm  the  public  participation 
requirements  of  the  E.B.R.  Ihis  should  avoid  diçlication, 
double  jeopardy,  and  possibly,  inconsistent  results. 

E.A.A.  Eiœnpticns: 

•  Exençtions  will  be  treated  as  regulations  for  the  purposes  of 
E.B.R.  public  participation  in  decision  to  exençrt  undertaking 
frcgn  requirements  of  E.A.A.  ; 

•  Qnoe  an  undertaking  is  exenpt,  any  instruments  required  to 
further  the  vmdertaking  would  be  exeiiipL  frcm  the  public 
participation  requirements  of  the  E.B.R.  (However,  the  exaiçtion 
under  the  Bill  only  relieves  the  applicant  frcm  the  public 
participation  requirements  of  the  Bill,  not  the  need  to  obtain 
an  instrument  or  to  meet  the  ministry's  substantive  criteria  for 
obtaining  an  instnjment)  ; 

•  Clarification  of  the  prcposed  Bill  could  be  obtained  by 
rewarding  Section  18  to  read  as  follows: 

18.    (1)  Section  15  does  not  apply  vàiere,  in  the  Minister's 
opinion,  the  issuance,  amendment  or  revocation  of  an 
instrument  would  be  a  st^  towards  inplementing  an 
vmdertaking  approved  by, 

a)  a  decision  made  by  a  tribunal  under  an  Act  after 
affording  an  opportunity  for  public  participation;  or 
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(b)  a  decision  iTwH^a  xjrder  the  Environmental  Assessment 
Act. 

(2)  Section  15  does  not  ^ply  \diere,  in  the  Minister's 
opinion,  the  issuance,  amendment  or  revocation  of  an 
instrumsnt  would  be  a  st^  towards  inplementing  an 
\jndertaking  vàiich  has  been  exernpted  xmder  the 
Environmental  Assessment  Act  if  the  exemption  imder  that 
Act  was  the  subject  of  a  proposal  for  a  regulation  \jnder 
Section  14  of  this  Act. 

f^agg  E.A.S: 

•    If  an  instnnosnt  is  required  to  inplement  an  imdertaJcing 

controlled  by  a  Class  EA  then,  such  instruments  wculd  be  exenpt 
£rcm  the  public  participation  requirements  of  section  15  of  the 
Bill  (but  not  exençjt  frcm  the  requirement  to  obtain  the 
instrument  and  to  meet  the  substantive  criteria  of  the  issuing 
ministry) .  (Stçplementary  Reccninendation  16) 

Ihe  Task  Fdrce  also  reocanmends  that  the  Envii'ontnental  Assessment  Act  be  a 

prescribed  Act  for  the  purposes  of  Parts  IV  and  V  of  the  Environmental  Bill  of 

Ri^ts.  (Siçplementary  Recommendation  17) 

Ihe  Task  Force  reocamends  that  a  new  provision  be  inserted  in  Part  H  to 
clarify  that  minor  procedural  defects  in  the  lise  of  the  Environmental  Registry 
should  not  invalidate  instruments  issued  throu^  that  process.   (Stçplementary 
ReccEimendation  18) . 

In  addition,  the  Task  Force  wishes  to  clarify  that  major  procedural  defects, 
for  exanple,  in  the  use  of  the  Registry  may  lead  to  a  need  for  the  application 
to  be  done  over  again  or  for  the  decision  to  be  subjected  to  judicial  review 
pursuant  to  Section  74(2)  of  the  Bill. 

If  the  defect  in  the  instnment  is  one  of  substance,  the  appeal  procedures  as 
recommsnded  in  the  Report  and  as  will  be  reflected  in  the  Bill,  wculd  allcw 
applicants  and  others  to  address  the  shortccmings  before  a  trilxmal. 
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Ihe  Task  Faroe  recommends  that  the  f  ollcwing  miscellaneous  provisions  be 
incxarporated  in  Part  II  of  the  Bill: 


j^jpointmait  cf  Hsdiator  and  AER 

VJhere  the  Minister  is  of  the  opinion  that  a  mediator 
mii^t  assist  in  the  resolution  of  issues  related  to  the 
proposal  and  the  ^plicant  or  the  person  subject  to  the 
ocaitrol  document  or  program  approval  consents,  the 
Minister  may  ^jpoint  a  mediator.  (Stçplementary 
Reocmmendation  19) 

dis  provision  will  apply  primarily  to  the  lase  of  mediators  to  assist  in 
resolving  disputes  over  Class  II  and  HI  instruments.  Class  I  ^plicants 
could  also  xose  mediators  in  imusual  cases  if  they  consented. 

The  Task  Force  notes  that  it  will  be  necessary  to  develop  specific  rules  and 
guidelines  for  the  delivery  of  mediation  services  and  other  forms  of  alternate 
dispute  resolution.  Hoe  regulations  establishing  such  services  should  be 
developed  in  consultation  with  interested  parties. 


de  Task  Faroe  recanmends  that  the  Minister  have  the  authority  to  reclassify 

instruments  frcm  Class  I  to  Class  H  if  the  issues  in  dispute  merit  an 

increased  opportunity  for  public  ccrament.  de  following  approscimately  warded 

provisions  are  recanmended  for  inclusion  in  the  Bill: 

"Where  the  Minister  is  of  the  opinion  that  the  protection 
of  the  environment  would  be  enhanced  if  a  particular 
proposal  far  a  Class  I  instr\jment  was  subject  to  public 
participaticïi  requirements  prescribed  for  a  Class  H 
instrument,  the  Minister  may  designate  that  particular 
proposal  for  an  instrument  to  be  a  Class  n  proposal." 

Having  made  such  a  designation,  the  Minister  may 
prescribe  the  requirement  for  public  participation  for 
each  class,  including: 

(a)  the  time  vAien  notice  of  a  proposal  for  an  instrument 
may  be  placed  on  the  Environmental  Registry; 
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(b)  the  manlier  in  vAiicii  any  additional  notice,  apart 
fron  the  placenent  of  a  préposai  on  the  EiTvironmental 
Registry,  may  be  given  to  the  public; 

(c)  the  manner  in  ^»iiic±i  the  public  may  make  cannent  on 
the  proposal  for  an  instrument; 

(d)  the  maniïer  in  viiicii  the  pijblic  may  (obtain  available 
inf omation  about  the  proposal  for  an  instrument  during 
the  period  for  ccsmnent; 

(e)  such  other  standards  as  the  Minister  may  provide  by 
regulation.  •  (Siçpleanentary  Recccmendaticn  20) 

In  its  r^xart  at  pages  57-60,  the  Task  Force  made  ^secific  recanmendations  for 
^çeals  of  instruments.  Ihe  Task  Force  recanmends  that  express  sections  and 
authority  to  develop  regulations  be  included  in  the  Bill  to  give  effect  to 
these  recanmendations.   (Si-çplementary  Recanmendation  21) 

In  all  other  respects,  the  Task  Force  recanmends  that  Part  II  remain  as 
originally  proposed. 

Part  TTT;  Ihe  Bivircrmental  Ocmnissicner 

"Ihe  Task  Force  considered  a  number  of  sutmissions  virging  changes  to  the  role 

of  the  Environmental  Canmissioner. 

Ihe  Task  Force  wishes  to  enphasize  the  irrportanoe  of  this  position  in 
fulfilling  the  purposes  of  the  Oivironmental  Bill  of  Ri^ts  as  conteaiplated  by 
the  Task  Force.  Ihe  position  should  ret  be  filled  or  ^pear  to  be  filled  in  a 
politically  partisan  way.  It  is  inpcirtant  that  the  EiTvironmental  Canmissioner 
have  a  sound  grasp  of  the  field  of  environmental  regulation.  Ihe  Lieutenant 
Governor  in  Council,  in  ^pointing  the  Bivironmental  Canmissioner,  should 
ensure  a  broad  acceptance  of  the  naninee  for  this  position. 

The  Task  Force  recanmends  that  the  provisions  viiich  establish  this  position 
ensure  the  irdeperdence  of  the  ESivironmental  Canmissioner,  his  or  her  tenure, 
and  the  method  of  ^pointmsnt  and  renumeration.  Ihe  Task  Force  considers  the 
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seniority  of  this  position  to  be  equivalent  to  that  of  the  Cmbudsman  or 
Provincial  Aixiitar.   (Stçplementary  Peoamnendation  22) 

Ihe  Task  Faroe  recccimends  that  Section  23(b)  be  amencied  to  clarify  that  it  is 
the  function  of  the  EiTvironmental  Onrnmi  ssioner  to  provide  guidance  to 
Ministries  on  hew  to  conply  vdth  the  requirements  of  the  Environmental  Bill  of 
Ri(^ts  and  to  help  ensure  that  Ministries  develop  Statements  of  Environmental 
Valxoes.  The  Task  Force  recanmends  that  a  provision  be  added  to  Section  23 
vAiich  would  state  that  it  is  a  function  of  the  Environmental  Onrnmi  ssioner  to 
r^xart  forthwith  to  the  Legislature  on  a  Ministry's  failure  to  ocœply  with  the 
development  of  an  adequate  Statement  of  Eiiviranmental  Values  pursuant  to 
Sections  5,  6  and  7  of  the  Bill.  (Siçplementary  Reccanmendation  23) 

Die  Task  Force  also  wishes  to  enphasize  the  role  that  the  Environmental 
Commissioner  should  play  in  helping  Ministries  to  develop  consistency  among 
their  Statements  of  Eirvironmental  Values. 

Section  23  (d)  (e)  (f )  and  (g)  vise  the  word  "monitor"  to  describe  the  functions 
of  the  Environmental  Oanmissioner.  liie  Task  Force  agreed  with  suianissions 
that  this  word  was  too  vague  and,  therefore,  recccimends  its  r^lacement  with  a 
word  that  would  ençhasize  the  more  active  role  contenplated  for  the 
Environmental  CJcinmissioner.  The  Task  Faroe  reccanmends  that  the  ward  "mcnitor" 
be  r^laced  with  the  word  "review"  in  the  above  noted  paragr^iis. 
(Stçplementary  Reccnmendation  24) 

The  Task  Force  notes  that,  if  the  Environmental  Ccaumissioner  is  reviewing  the 
use  of  the  Pegistry  pursuant  to  s. 23(d) ,  then  it  is  esçected  that  his  or  her 
analysis  may  lead  to  suggestions  for  improving  the  way  the  Registry  is  used. 
For  exanple,  the  TasJc  Force  Report  currently  contemplâtes  the  possibility  of 
the  "içiward"  reclassification  (e.g..  Class  I  to  Class  U)  of  instruments 
within  the  classification  system,  but  not  a  downward  reclassification.  It  may 
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be  possible  after  seme  experience  with  the  Registry  and  classification  system 
to  incorparate  provisions  for  downward  reclassification.  It  is  ejçjscted  that 
the  Qivironmental  Ocnnnissioner  '  s  review  of  the  Rsgistry  may  lead  to  such 
suggestions  for  inprovements. 

The  Task  Forcae  cxansidered  a  number  of  sutmissions  with  reelect  to  several 
points  in  the  Bill  of  Ri^ts  at  viiich  Ministers  have  discretion.  Ihe  Task 
Force  notes  that  the  Environmental  Conmissioner  will  have  the  duty  to  revia^ 
and  conmsnt  upon  the  exercise  of  discretion  by  Ministers,  particularly  vAiere 
the  discretion  is,  in  his  or  her  opinion,  exercised  inapprcpr iately . 

The  Task  Force  received  sutmissions  about  viiether  the  time  limits  in  Parts  IV 
and  V  were  too  long.  Ihe  Task  Force  anticipates  that  the  Environmental 
Ocanmissioner's  review  of  the  receipt,  handling,  and  disposition  of 
i^lications  for  Review  and  i^licaticns  for  Investigation  pursuant  to  section 
23(f)  will  lead  to  suggestions  about  streamlining  this  process  and 
observations  about  whether  the  time  limits  set  out  are  realistic. 

Part  VI  of  the  proposed  Environmental  Bill  of  Ri^ts  creates  a  new  civil  caiise 
of  action  for  harm  to  public  resources  and  reforms  the  law  of  public  nuisance. 
A  part  of  the  model  developed  by  the  Task  Force  includes  defences  to  the  new 
cause  of  action.  Section  42  sets  out  the  defences  of  due  diligence, 
compliance  and  reasonable  interpretation  of  instrument.  The  use  of  the  cause 
of  action  and  the  defences  will  need  to  be  watched  closely.  The  Task  Force 
therefore  reoanmends  that  the  functions  of  the  Enviranmental  Ocanmission 
enumerated  in  section  23  be  ejçanded  to  include  a  specific  duty  to  review  the 
use  of  Part  VI,  the  civil  cause  of  action,  including  use  of  the  various 
deferK:es,  vise  of  the  emergency  exo^Jtion  and  the  role  of  the  Attorney  General 
in  the  litigation.  (Supplementary  Reocsnmendation  25) 
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TSiB  Task  Faroe  was  persuaded  that  a  "biennial"  rt^xirt  would  be  too  infrequent 
to  ensure  political  acxxuntability.  The  Task  FcoTce,  therefore,  recxamnends 
that  the  Bwircnmental  Canmissioner  pr^jare  annual  reports  to  the  Legislature 
ani  be  enpowered  to  make  any  other  interim  r^jorts  as  the  Ccranissioner 
considers  necessary  to  deal  with  significant  issues  vàiich  may  arise.  Bie  Task 
Force  reccannends  that  Section  24(1)  be  amended  to  refer  to  annual  r^xarts  to 
the  Speaker  of  the  Assembly  and  that  the  r^xari:  be  laid  before  the  Assembly 
forthwith  icon  receipt.   (Siçplementary  Recccimendation  26)  Regard  should  be 
had  to  the  analogous  provision  in  the  Provincial  Audit  Act.  s.l2. 

The  Task  Force  reccmmends  the  incliision  of  a  new  section,  analogous  to  Section 
10  of  the  Provincial  Audit  Act,  requiring  the  various  Ministries  within  the 
Provincial  Government  to  cooperate  with  the  Eirvironmental  CnmmissicaTer's 
inquiries.  (Supplementary  Reccsnmendatian  27) 

Ihe  Task  Faroe  also  reccmmends  that  the  Environmental  Ocnmissioner  have 
subpoena  powers  that  would  enable  him  or  her  to  secure  necessary  inf  ormaticn 
fran  government  Ministries  in  order  to  prepare  his  or  her  report.  Ihe  "^'pe  of 
subpoena  powers  the  Task  Force  contenplates  would  be  similar  to  a  subpoena 
duces  tecum  vàiicii  requires  the  production  under  oath  of  bocks,  papers  and 
other  documents  or  things.  In  this  regard,  the  Task  Force  considered  s.l4  of 
the  provincial  Audit  Act  vMch,  in  part,  is  analogous.  Ihe  Task  Force  does 
not  reccmmend  that  the  Brvironmental  Ccranissicn  have  the  pcwer  of  search  and 
seizure  or  the  powers  granted  to  Ccœmissioners  of  Irquiry  imder  the  Public 
Tngin-ripg  Rfrt..   (Supplementary  Reccramendation  28) 

Ihe  Task  Force  recanmends  that  the  Eiiviranmental  Ocanmissioner  have  the  pcwer 
to  acc^jt  special  duties  as  may  be  assigned  to  him  or  her  by  the  Legislature. 
In  this  regard,  the  Task  Force  considered  Section  17  of  the  provincial  Audit 
Act  which  is  analogous.   (Si:çpleanentary  Recanmendation  29) 
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Other  provisions  may  be  necessary  to  enpcwer  the  DwiromnÊntal  Ccramissioner's 
Office  ani  the  Task  Force  therefore  recanmends  that  vàiatever  authority  may  be 
needed  to  perform  the  functions  contenplated  in  Part  HI  be  given  to  the 
Envircmoantal  Ocramissioner.  In  this  regard  the  Task  Force  suggests  reference 
be  had  to  the  general  provisions  of  the  Audit  Act.   (Siçplementary 
Pecaramendation  30) 

Part  IV:  j^licaticn  for  Review 

The  Task  Parce  recanmends  that  Section  25(1)  be  amended  to  clarify  that  it 
applies  only  to  the  review  of  "prescribed"  Acts,  regulations  or  instruments. 
(Suçplenentary  Reccamnendation  31) 

• 
Ihe  Task  Ftirce  wishes  to  clarify  that  the  Environmental  Ocanmissioner  should 
monitor  applications  for  technical  ccnplianoe  with  the  inf onnation  sou^t  in 
paragraphs  25(3)  (a) ,  (b)  ard  (c)  throu^  the  use  of  "user-friendly"  forms. 

Ihe  Task  Faroe  recantosnds  that  the  word  "scientific"  be  deleted  frcm  section 
25(3)  (c).   (Stçplementary  Reccaumendaticn  32) 

The  Task  Force  reoanmards  that  Ministries  develop  guidelines  for  the 
assistance  of  the  Environmental  Ocmnissioner  in  assessing  the  type  of  evidence 
that  ^plicants  could  annex  to  i^licaticns  for  Review.  For  exanple,  evidence 
of  the  inpact  on  health  of  an  activity  could  be  inclxided  with  a  Request  for 
Review.   (Siçplementary  Recommendation  33) 

Ihe  Task  Force  agrees  that  the  time  frames  originally  proposed  in  the 
Environmental  Bill  of  Ri^ts  should  be  reduced  and  that  the  Environmental 
Commissioner  and  various  Ministries  could  respond  more  quickly  to  ^çlications 
for  Review.  (Stçplementary  RemmmRndation  34) 
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In  the  case  of  an  i^lication  for  Review  that  may  involve  more  than  one 
Ministry  the  EiTviranmental  Oonmissioner  should  be  able  to  select  the  Ministry 
most  ^prcpriate  to  do  the  review. 

Ihe  Task  Force  also  recanmends  that  Section  27  be  anipnded  to  inclvide  a 
requirement  that  the  Environmental  Ocanmissioner  shall  send  notice  of  an 
J^lication  for  Review  of  an  instrument  to  the  holder  of  that  instrument.  Ihe 
notice  should  include  adequate  inf  ormatian  about  the  Application  such  as  the 
basis  icon  vaoich  the  request  is  being  made.  (Siçplementary  Recommendation  35) 


The  notice  disclosing  infonnation  received  under  section  25(3)  (b)  (c)  would  be 
provided  to  the  holder  of  the  instrument  but  the  names,  addresses  and  other 
personal  information  of  the  person  requesting  would  be  confidential. 

The  Task  Force  reccnmends  that  section  28(2)  be  re-worded  as  follcws: 

•Ihe  Minister  shall  not  review  a  decision  made  in  the  five 
years  preceding  the  date  of  the  ^plication  if  the  decision  was 
made  in  acoooJance  with  Part  n  of  this  Act,  unless  there  is 
new  social,  economic,  scientific  or  other  evidence  that 
significant  harm  to  the  environment  will  occur  if  the  review  is 
not  landertaken.  "  (Siçplementary  Reccnmendation  36) 

Ihe  above  change  is  proposed  in  order  to  make  it  clearer  that  a  presunption 

exists  for  the  protection  of  decisions  made  in  accordance  with  the  public 

participation  contemplated  by  this  bill. 

Ihe  Task  Force  was  urged  by  scane  to  use  a  shorter  period  of  time  and  by  others 
a  longer  period  of  time  than  two  years.  Five  years  in  the  Tasik  Faroe  opinion 
strikes  a  fciir  balance  between  the  suggested  periods. 

Ihe  Task  Force  wishes  to  clarify  that  viiere  a  regulation  provides  by  its  own 
terms  for  a  periodic  internal  review  it  should  not  be  subject  to  an 
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i^licatian  far  Review.  To  do  otherwise  could  result  in  a  diç)licatian  of 
effort  viiich  the  Task  Force  seeks  to  avoid. 

de  Task  Faroe  wishes  to  ençhasize  that  eacii  Ministry's  application  of  its  cwn 
Statement  of  ESTviranmental  Values  will  be  subject  to  scrutiny  by  the 
Environmental  Canmissioner  pursuant  to  section  28(3)  (a) .  . 

Ooncem  was  expressed  in  sane  sutmissions  that  "health  evidence"  mi^t  not  be 
included  in  section  28(3)  (c) .  The  Task  Force  wishes  to  note  that  social, 
econcmic  and  scientific  evidence,  in  its  (pinion,  would  include  health 
evidence,  as  well  as  the  long  and  short  term  effects  of  activities. 

Ihe  Task  Faroe  reccnnoends  that  s.28(3)  be  aTnpnded  to  require  that  vAiere  notice 
of  a  request  far  review  of  an  instrument  leads  to  a  response  fran  the  holder 
of  the  instrument,  it  should  be  considered  by  the  Ministry.  (Stçplementary 
Reccanmendation  37) 

liie  Task  Farce  recamnends  that  the  reference  to  written  "notice"  in  section  29 
be  changed  to  "reasons".  Ihe  reasons  given  should  reflect  the  Minister's 
decision  with  respect  to  the  public  interest  in  Section  28(1) .  (Svçplementary 
Reccramendaticn  38) 

Ihe  Task  Force  reccanmends  that  vàien  a  Minister  has  received  several 
i^lications  for  Review  he  or  she  should  be  able  to  prioritize  the 
i^lications  and  propose  a  plan  for  conducting  them.  îhis  plan  could  be  the 
subject  of  canment  or  review  by  the  Environmental  Ocmmissioner. 
(Siçplementary  Reaamnendation  39) 

Œhe  Task  Faroe  wishes  to  clarify  that  notice  of  the  ^plication  far  the  Review 
need  not  be  placed  cai  the  Registry. 
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Part  V:  ^pLLcaticn  fear  Investigaticn 

The  Task  Faroe  recnmmends  that  the  reference  to  "resicJents"  in  subsection 
32(1)  be  changed  to  "persons  resident".  "Persons  resident"  would  inclxjde  a 
oorporaticHi  or  other  legal  entity.  (Si-cplementary  Reccamnendation  40) 

The  reference  in  section  32(2)  to  a  form  xised  to  record  the  information  in  an 
A{ç»lication  for  Investigation  should,  in  the  Task  Farce's  opinion,  be  a  sworn 
statement  in  a  form  prescribed  by  regulations.  Where  a  corporation  or  other 
legal  entity  is  the  "person  resident",  an  individual  on  b^ialf  of  the  entity 
would  sign  the  sworn  statement.  Ihe  Qrvironmental  CSamnissianer,  viio  will 
receive  these  Applications  for  Investigation,  will  be  able  to  monitor 
technical  ccnpliance  with  the  requirements  of  Section  32(2) . 

Ihe  benefit  of  requiring  a  sworn  ^plication  is  that  there  are  already 
consequences  in  the  law  for  the  making  of  a  false  statement  under  oath.  Ihe 
Task  Force  believes  this  information  should  be  sworn  becavise  an  allegation  of 
a  contravention  can  have  serious  consequences  for  both  the  person  alleged  to 
have  contravened  the  law  and  for  government  vdiich  must  devote  resources  to  the 
investigation . 

Ihe  Task  Force  wishes  to  clarify  that  in  section  32(2)  (b)  the  statement  of  the 
nature  of  the  alleged  contravention  should  be  as  detailed  as  possible,  but 
need  not  make  specific  reference  to  Acts,  or  sections  of  Acts  or  regulations. 
Ihe  Environmental  Oonmissioner  would  forward  the  material  to  the  most 
apprcpriate  Ministry  or  Ministries. 

The  Task  Force  agrees  that  the  time  frames  originally  proposed  in  the 
Environmental  Bill  of  Ri^ts  should  be  reduced  and  that  the  Environmental 
Oanmissioner  and  various  Ministries  could  respond  more  quickly  to  Applications 
for  Investigations.   (Supplementary  Reccsnmendaticn  41) 
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Œhe  Task  Fcorx^e  recanmends  that  section  35  be  aTnpnrJnri  to  clarify  that  a 
Minister  can  decline  to  investigate  vàiere  to  do  so  would  dtplicate  an 
investigation  of  an  alleged  incident  that  has  already  been  or  started  or 
conpleted.  (Stçplementary  Rsoanmendation  42) 

•Hie  Task  Force  reoamnends  that  the  introductory  words  of  section  35  be  amended 

to  state  that  " the  Minister  shall  investigate  all  matters  to  the  extent 

necessary  in  relation  to  a  contravention  alleged  in  an  ^plication  for 
Investigation.  Œhe  original  wording  su^ested  that  the  Minister  could 
exercise  his  or  her  discretion  only  with  respect  to  whether  an  investigation 
would  be  done  at  all  rather  than  as  to  the  extent  of  the  investigation.  It 
would  still  be  open  to  the  Minister  to  decline  an  investigation  if  the 
criteria  set  out  in  Section  35  (a) ,  (b) ,  (c)  or  (d)  apply.  (Siçplementary 
Reccsnmendation  43) 

With  respect  to  Section  36  the  Task  Force  recanmends  that  the  Minister  give 
written  notice  of  the  decision  not  to  investigate  and  in  the  notice  set  cut 
the  reasons  for  refusing  to  undertake  the  investigation  by  referencing  back  to 
the  criteria  in  Section  35  (a)  (b)  (c)  and  (d) .  (Siçplementary  Reccanmendation 
44) 

■Die  Task  Force  wishes  to  clarify  that  the  "outcane  of  the  investigation" 
referred  to  in  section  38  could  include  the  laying  of  charges  and/or 
administrative  action,  such  as  a  control  order  ty  the  Ministry  of  the 
Environment. 

Ihe  Task  Force  wishes  to  note  that  nothing  in  this  part  of  the  Bill  should  be 
interpreted  as  interfering  with  the  role  of  the  Attorney  General,  his/her 
agents  cor  counsel  in  ensuring  the  proper  administration  of  jxostioe  or  in 
exercising  prosecutorial  discretion. 
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Part  VI:  Civil  canyy  of  Acticn  and  Public  Nuisance 

The  Task  Fcarce  considered  suggestions  that  "harm"  be  more  specifically  defined 
in  section  39.  Given  that  this  is  a  new  civil  cause  of  action  related  to 
public  resources,  the  Task  Force  concluded  that  it  would  be  preferable  to  have 
the  term  "harm"  judicially  interpreted  in  specific  fact  situations  as  opposed 
to  trying  to  define  legislatively  viiat  harm  is  in  a  factual  vacuum.  Ihe 
definition  in  the  Task  Force's  opinion  is  adequate  to  allcw  this 
interpretation  to  occur. 

With  respect  to  the  definition  of  "public  land"  in  Section  39,  the  Task  Force 
wishes  to  clarify  that  in  its  interpretation  the  definition  currently  would 
include  provincial  parks  and  wildlife  preserves  but  not  necessarily  Crcwn 
lands  vAiich  have  been  leased  for  private  use.  Ihe  Task  Force  suggests  that 
the  govemnent  consider  further  the  question  of  the  ^plication  of  these 
provisions  to  lc\nds  leased  from  the  Crcwn. 

Ihe  Task  Force  received  ccraments  on  the  five  hectare  limits  in  Section  39(d) 
ana  considered  larger  and  smaller  parcels  of  public  land  for  the  purposes  of 
this  definition.  However,  on  balance,  the  five  hectare  limits  seemed 
reasonable  and  the  Task  Force  does  not  reccninend  any  change  to  this 
definition. 

Ihe  phased  in  inplementation  of  the  Environmental  Bill  of  Ri^ts  will  need  to 
taJce  iiTto  consideration  the  relationship  between  sections  40  and  41.  A 
contravention  or  alleged  contravention  of  prescribed  Acts  may  lead  to  the 
ccanrosncemant  of  a  proceeding  under  Section  41.  Over  time.  Section  41  will, 
therefore,  apply  to  an  increasing  number  of  prescribed  Acts.  It  is  the  Task 
Force's  intention  that  Section  41  apply  to  contraventions  or  alleged 
contraventions  of  Acts  as  they  are  prescribed. 
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The  Task  Faroe  recxamnends  that  the  expression  "tiring  an  action"  in  section  41 

be  aTTiPnripH  to  Say  "conmence  and  maintain  an  action"  and  that  the  words  "and  is 

entitled  to  jxxiginent"  be  followed  by  the  words  "if  successful".     "Resident" 

should  be  changed  to  "person  resident".     As  a  result,  the  sub-section  would 

new  read; 

"Where  a  person  has  contravensd  or  will  inminenttly -contravene  a 
prescribed  Act,  regulation  or  instrument  and  the  actual  or 
imminent  contravention  has  caused  or  will  imminently  catise 
significant  harm  to  a  public  resource  of  Ontario,  any  person 
resident  in  Ontario  may  ocxnmence  and  maintain  an  action  against 
the  person  in  the  Court  in  respect  of  the  harm  and  is  entitled 
to  judgment  if  successful."  (SLÇplementary  Rsconmendation  45) 

The  Task  Faroe  notes  a  typographical  error  in  section  41(5) .  The  reference  to 

subsection  2  should  be  subsection  1.  In  addition,  the  T^sk  Force  recanmends 

that  the  words  "except  as  may  be  prescribed  as  a  result  of  a 

federal/provincial  agreement"  be  added  to  the  end  of  subsection  5  so  that  it 

would  new  read  as  follcws: 

"Subsection  1  does  not  ^jply  in  relation  to  a  contravention  of 
an  Act  of  Canada  or  a  regulation  or  instrument  under  an  Act  of 
Canada  except  as  may  be  prescribed  as  a  result  of  a 
federal/provincial  agreement".  (Siçplementary  Recommendation 
46) 

The  Task  Force  recanmends  that  an  amendment  be  made  to  the  Bill  clarifying 
that  it  was  not  its  intention  that  section  41(7)  should  in  any  way  eliminate, 
or  affect  in  aiiy  way,  the  ri^t  to  prosecute,  in  a  criminal  context,  an 
alleged  contravention  of  an  environmental  Act  or  a  regulation.  Public  and 
private  prosecutions  of  environmental  offenses  should  continue  to  be  available 
even  if  a  Section  41  action  has  been  ocranenoed  or  finally  determined  in  the 
civil  courts.  It  is  the  Task  Force's  opinion  that  this  section  does  not  and 
should  not  have  the  affect  of  preventing  prosecutions.   (Stçpleanentary 
RecŒnmendaticn  47) 

While  no  consensus  eanerged  with  respect  to  changing  or  deleting  section  42(3) , 
the  Task  Faroe  wishes  to  clarify  that  the  purpose  of  this  subsection  is  to 
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recognize  the  fac±  that  instnjments,  unlike  Acts  and  regulations^  are  often 
drafted,  not  by  lawyers  but  by  engineers  and  scientists,  with  primary  enphasis 
on  technical  ocntent.  Industries  may  rely  on  their  interpretation  of  this 
larquage  for  many  years,  designing  processes  in  conformity  with  that 
interpretaticn.  Ihe  Ministry  creating  the  instrument  may  even  share  that 
interpretation.  The  warding  of  the  instrument  may  permit  jnore  than  one 
reasonable  interpretation,  yet  a  Court  may  feel  that  despite  the  ambiguities 
in  drafting,  a  particular  interpretation  other  than  the  one  relied  vapan  by  the 
Defenc3ant  is  the  better  one.  In  these  circumstances,  if  the  interpretation 
relied  upon  by  the  Defendant  is,  in  the  cpinion  of  the  Court,  a  reasonable 
one,  it  should  be  a  defence.  Tliis  should  not  in  any  way  be  interpreted  as 
sanctioning  a  mistake  of  law  or  ignorance  of  the  law  as  a  defence  to  the  civil 
caxjse  of  action  for  harm  to  a  public  rescurce. 

Œhe  Task  Force  considered  a  nuinber  of  sutmissions  related  to  the  role  of  the 
Attorney  General  in  this  civil  cavise  of  action.  The  Task  Force  wishes  to 
clarify  that  it  understands  that  in  many  of  these  suits,  the  Crcwn  will  be  a 
defendant  with  all  the  ri(^ts  and  obligations  of  a  party  to  the  action. 

In  other  cases,  however,  the  Crcwn  may  not  be  a  Defendant.  In  such 
situations,  the  Task  Force  is  of  the  opinion  that  the  Crcwn  should  be  given 
notice  of  the  action  thrcu^  the  Attorney  General's  Office  and  that  the  Crcwn 
should  then  make  a  decision  about  its  intended  role  in  the  litigation.  Ihe 
Crown  may  wish  to  join  with  the  Plaintiff  if  it  agrees  with  the  allegations, 
de  Crown  may  wish  to  join  with  the  Defendant  if  it  believes  the  claim  is 
unnecessary  or  inapprcpriate  or  in  any  other  cases,  the  Crcwn  may  wish  to  act 
sinply  as  an  intervenor.  llie  Task  Force  anticipates  the  Attorney  General 
being  involved  in  each  case  in  seme  way  unless  the  other  parties  agree  that 
his  or  her  participation  is  xmnecessary.  (See  far  example  s.9(4)  of  the 
Judicial  Review  Procedure  Act) .  The  Task  Force  recamnends  that  the  Court  have 
this  flexibility  to  ensure  the  maximum  participation  of  necessary  parties  for 
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the  prcper  adjxxiicatian  of  these  claims,  including  the  develcpnent  of 
appropriate  restoration  plans.   (SLçplementary  Reconmendation  48) 

The  Task  Faroe  reocomends  that  subsection  46(1)  be  redrafted  to  state  as 
follows: 

"s.46  (1)  The  Court  may  permit  any  person  to  participate  in 

the  action  to  provide  fair  and  adequate  representation  of 
the  private  and  public  interests  at  stake. 

(2)  The  Court  may  make  any  order  it  considers 
^prcpriate  setting  out  the  ri^ts,  including 
appeal  ri^ts,  if  any,  of  the  persons  with  respect 
to  participation  in  the  action  and  Restoration 
Plan. 

(3)  No  order  shall  be  made  under  subsection  (1) 
after  the  court  has  rmcie^  an  order  under  section 
49. 

(4)  The  Rales  of  Civil  Procedure  apply  to  actions 
cantnenced  under  section  41." 

(Supplementary  Reccamnendation  49) 

The  Court  must  establish  as  early  in  the  litigation  as  possible  the  necessary 
parties  and  their  roles  to  facilitate  resolvrtion  of  the  liability  issues. 

The  Task  Faroe  wishes  to  clarify  that  section  49  provides  that  only  parties  to 
the  action  may  negotiate  the  Restoration  Plan.  Concems  were  expressed  that 
negotiations  should  not  beccme  disrupted  by  persons  v*io,  vàiile  interested,  had 
no  direct  stake  in  the  outccane.  The  Court  should  control  vàio  participates  and 
icon  v*iat  terms. 

The  Task  Force  reccramends  that  the  warding  of  section  49(2)  be  reconsidered  to 
ensure  that  it  is  clear  that  no  award  of  damages  is  available  in  this  cause  of 
action.  A  restaration  plan  can  contenplate  a  monetary  payment  provided  the 
conditions  set  out  in  Section  51(7)  are  satisfied.  Section  49(2)  should  be 
amended  to  delete  the  referenoe  to  (d)  and  refer  only  to  subsection  (1) . 
(Siçplementary  Reccanmendation  50) 
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Ihe  Task  Faroe  recxsnmends  that  the  reference  to  Section  2  of  the  Farm 

Practices  Protection  Act  in  section  49  (3)  be  deleted  and  that  the  subsection 

read  as  follows: 

"No  order  shall  be  made  vmder  this  section  that  is  inconsistent 
with  the  Farm  Practices  Protection  Act".   (Siçplementary 
PeccDHtendation  51) 

"Die  Task  Force  considered  submissions  frcm  the  agricultural  canmunitY  about 
the  effectiveness  of  the  Farm  Practices  Protection  Act.  In  particular,  the 
agricultural  ccmmunity  requested  that  the  protection  available  under  this  Act 
be  expanded  to  cover  a  wider  range  of  normal  fanning  practices.  Ihe  Task 
Force  is  unable  to  malce  specific  reccramendations  with  respect  to  this  proposal 
as  it  would  go  beyond  its  terms  of  reference,  but  ackncwledges  the 
significance  of  the  Farm  Practices  Protection  Act  to  the  agricultural 
ccsnraunity  in  Ontario.  Ihe  change  proposed  with  respect  to  Section  49(3)  is  to 
clarify  the  Task.  Faroe's  understanding  that  the  civil  cause  of  action  for  harm 
to  public  resources  should  not  disturb  protections  currently  available  imder 
the  Farm  Practices  Protection  Act  or  protections  that  may  be  available  in  the 
future. 

Hie  Task  Force  considered  sutmissions  concerning  section  51  stating  that  the 
Courts  in  Ontario  do  not  have  sufficient  judicial  eaçertise  or  resources  to 
design  such  potentially  ccarplicated  plans.  The  Task  Force  does  not  anticipate 
a  flood  of  litigation  pursuant  to  this  provision  and  does  not  consider  the 
design  of  a  restoration  plan  to  be  any  more  difficult  or  onnplicated  than  maiiy 
of  the  other  problems  currently  resolved  by  the  sophisticated  judiciary  in 
this  Province.  If  esçjerienœ  indicates  there  is  a  need  for  judicial  education 
in  the  area  of  environmental  law,  then  the  Task  Faroe  recoanmends  that  such 
judicial  education  be  provided.  (Siçpleanentary  Reccanmendaticn  52) 

The  Task  Force  recoanmends  that  in  section  51(2)  the  word  "should"  be  changed 
to  "shall"  in  the  second  line.  (Siçpleanentary  Reccranendatian  53) 
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A  suggestion  fear  alternatives  to  the  lase  of  the  worxSs  "reasonable"  and 
"prac±ical"  were  Hicy^Tg^ggrf  by  Task  Force  members  but  no  cxnsensus  emerged  for 
a  change  to  the  existing  wording. 

•Qie  Task  Faroe  wishes  to  clarify  its  intention  that  the  Courts  have  available 
TTwviTTmm  flexibility  in  gathering  together  assistance  for  the  design  of  a 
restoration  plan.  It  should  not  be  necessary  in  every  case  fear  the  Judge  to 
do  the  detailed  designing  of  the  restoration  of  a  public  resource. 

Section  54  contenplates  the  Court  drawing  xjpcn  one  or  more  types  of  resources 
to  assist  in  the  design  of  the  plan.  For  exanple,  Section  54  (1)  (c) 
contenplates  the  appointment  of  a  consultant  for  the  development  of  a 
restoration  plan.  Ihe  court  could  also  refer  the  design  to  others  viio  have 
sufficient  ejçertise.  These  alternatives  would  be  used  subject  to  the  sharing 
of  costs  among  the  ^propriate  parties. 

Ihe  Task  Force  wishes  to  clarify  that  the  normal  rules  for  the  enforcement  of 
a  judgment;  including  contenpt,  would  apply  for  the  enforcement  of  a 
restoration  plan  ordered  by  the  Court  pursuant  to  section  54(3) . 

Ihe  Task  Faroe  notes  that  becaxjse  intervenor  funding  under  the  Intervenor 
Funding  Pilot  Project  Act  is  intended  to  fund  intervenors  against  prcçonents 
before  certain  administrative  tribunals  such  as  the  CSTtario  Energy  Board  and 
the  Ontario  Municipal  Board,  it  is  unavailable  for  ccaumencing  and  maintaining 
a  civil  cause  of  action.  Ihe  Ontario  Legal  Aid  Plan  does  consider 
^plications  for  Legal  Aid  Certificates  in  r^jresentative  actions,  grxxç) 
claims  or  test  cases.  Ihe  normal  rules  with  respect  to  Legal  Aid  would  apply. 

Ihe  Task  Faroe  reocmmends  that  section  58  be  amended  to  clarify  that  the 
Attorney  General's  consent  will  no  longer  be  required  for  ocanmencing  and 
maintaining  an  action  in  public  nuisance  for  harm  to  the  environment  that 
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leads  to  direct  eccmcanic  loss  or  direct  personal  injucy.   (Siçplementary 
Recoramerdatian  54) 

With  respect  to  the  catise  of  action  generally,  the  Task  Faroe  wishes  to  note 
that  the  eaçierienoe  in  Michigan  with  a  haroader  cause  of  action  reveals  that 
the  floodgates  of  litigation,  so  to  speak,  are  not  opened  ±y  permitting  such 
disputes  to  be  considered  by  the  court. 

The  Task  Faroe  cQso  recanmends  that  Part  VI  of  the  Enviromnental  Bill  of 
Ri^ts  be  a-nv3nHg»H  to  include  a  provision  requiring  court  approval  of  any 
discontinuance,  abandonment  or  other  settlement  of  a  Section  41  claim.  In 
this  regard,  the  Task  Force  recanmends  that  a  provision  similar  to  Section  29 
of  the  Class  Proceedings  Act  be  considered.   (Stçjplementary  Recccimendation  55) 

The  Task  Farce  notes  the  relationship  between  the  new  civil  caxise  of  action 

and  the  recently  introduced  T .imitât Ions  Act  reform.  Ihe  Task  Force's 

reccinmendations  with  respect  to  limitation  periods  (see  R^xart  Reccanmendations 

89  and  90  and  the  discussion  at  pp.  106  -  107)  must  be  incorparated  in  that 

reform. 

Part  VU:  Hhistle  Blower  Protection 

Ihe  Task  Force  does  not  reoanmend  any  changes  to  this  part  of  the  proposed 

Environmental  Bill  of  Ri^ts. 

However,  it  should  be  clarified  that  the  existing  viiistle  blower  protection 
provisions  of  the  Environmental  Protection  Act  will  need  to  be  r^jealed  and 
such  r^jeeil  should  be  referenced  at  the  time  the  Environmental  Bill  of  Ri^ts 
is  proclaimed. 
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Part  Ym:  General/Transiticnal 

It  is  not  intended  that  a  Minister  attenpt  to  distance  himself  car  herself  frcm 
environmental  decisian-making  by  delegating  the  responsibility.  It  is  an 
imderlyirg  principle  of  the  Environmental  Bill  of  Ri^ts  that  Ministers 
thenselves  acx:ept  ministerial  responsibility  for  environmental  decisian- 
making.  This  accountability  should  not  to  be  delegated  to  civil  servants. 

However,  the  Task  Force  vashes  to  make  it  clear  in  section  73  its  intention 
that  a  Minister  must  have  the  ability  to  axithorize  individuals  within 
govemnent  to  assist  him  or  her  in  the  exercise  of  duties  viiich  may  arise 
under  the  Environmsntal  Bill  of  Ri^ts.  For  exanple,  the  Minister  of  the 
Environnent  may  wish  to  authorize  directors  to  undertake  certain  st^s  on  his 
or  her  behcilf ,  but  the  Minister  remains  responsible  for  the  result. 

Ihe  Task  Force  reccmmends  that  a  provision  equivalent  to  section  189  of  the 
Environmental  Protection  Act  be  considered  for  incliision  in  the  Bill.  This 
would  provide  certain  Crown  employees  with  protection  frcm  lawsuits  in 
connection  with  their  day  to  day  duties.   (Siçplementary  Reccanmendation  56) 

■Die  Task  Force  reccamiends  that  the  words  "questioned  or"  be  removed  frcm 

subsection  74(1)  so  that  it  will  new  read: 

"Esflc^jt  as  provided  in  Section  41  and  subsection  (2)  of  this 
section,  no  action,  decision,  failure  to  take  action  or  failure 
to  maJœ  a  decision  by  a  Minister  vmder  this  Act  shall  be 
reviewed  in  ary  court".  (Stçplementary  Reocramendation  57) 

The  Task  Force  recognizes  that  new  sections  will  be  added  to  Part  II  of  the 
Bill  as  proposed  and  that  the  references  in  section  74  should  be  reviewed 
carefully  to  ensure  the  proper  availability  of  judicial  review. 

Ihe  Task  Force  reccmmends  that  in  subsection  74(2)  the  availability  of 
judicial  review  in  Part  H  be  clarified  as  follows: 
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"Any  person  resident  in  Ontario  may  make  an  application  for 
judicial  review  under  the  Judicial  Review  Procedure  Act  on  the 
grounds  that  a  Minister  failed  to  ccnply  with  the  requirements 
of  Sections  4,  15  or  16  respecting  a  prcposal  for  an 
instrument".   (SLçplementary  Reccmnendatian  58) 

■Qje  Task.  Faroe  reocranends  that  the  15  day  time  limit  be  increased  to  21  days 
in  subsection  74(3).  (Stcplementary  Reccnmendation  59) 

The  Task  Faroe  wishes  to  clarify  that  it  is  not  intended  that  federal  acts, 
statutary  provisions,  regulations  or  instruments  be  prescribed  vmder  the 
Ontario  Environmental  Bill  of  Rights  pursuant  to  subsection  76(3) ,  except 
viiere  there  is  a  federal/provincial  agreement  for  provincial,  administration 
and  enforcement  of  the  federal  provision.  A  current  exanple  of  this  type  of 
arrangement  is  the  provincial  enforcement  of  the  Fisheries  Act. 

With  respect  to  the  anticipated  phase-in  of  the  Bill  of  Rights,  the  Task  Force 
initially  focused  on  the  application  of  the  Bill  to  the  Ministry  of  the 
Environment,  the  Ministry  of  Natural  Resources,  the  Ministry  of  Northern 
Develcpnent  Mines  and  the  Ministry  of  Agriculture  and  Food  and  then  sucii  other 
Ministries  as  Cabinet  may  decide  over  time.  Ihe  Task  Force  intended  that  a 
reasoned  and  organized  "phase  in"  of  essential  Ministries  be  acccnplished. 
Suggestions  were  ^narita  during  the  period  of  public  canment  that  several  other 
Ministries  viiich  make  significant  environmental  decisions  also  be  ejçressly 
named,  incl;jding  the  Ministry  of  Eiiergy,  the  Ministry  of  Transportation,  the 
Ministry  of  Consumer  and  Ocmmercial  Affairs,  Ministry  of  Industry  Trade  and 
Technology,  Ministry  of  Government  Services,  Ministry  of  Education  and 
Ministry  of  Treasury  and  Bconanics.  "Hie  Task  Farce  as  a  result  of  its  ongoirg 
discussions  with  government  vmderstands  that  application  of  the  Biviranmental 
Bill  of  Ri^ts  beyond  the  key  Ministries  identified  in  the  r-eport  is  ejqjected. 
Subject  to  the  considerations  set  out  in  Ch^Jter  5  of  its  earlier  Report,  an 
accelerated  phase  in  of  Ministries  making  key  environmental  decisions  is 
siçported  by  the  Task  Force.  However,  the  precise  timetable  and  sequence  of 
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Ministries  being  prescribed  should  be  left  in  the  hands  of  Cabinet  to  decide 
with  regard  to  a  practical  phase  in  that  is  realistic  and  permits  government 
to  benefit  frcm  the  eaqjeriences  of  Ministries  as  they  join. 


December  1992  Page  40 


REPCKT  OF  IHE  TfiSK  FORCE  CN  IHE  CKEAREO  HJVIECNMENEaL  RTTT.  C2F  KEGHIS 


CBAFTER  3:   GCNCIISICN5  MID  NEXT  SrS>S 

The  Task  Faroe's  reoanmendations  in  this  Siçplementary  liepart  are  made  to  the 
Honourable  Ruth  Grier,  Minister  of  the  lïivironment,  to  assist  her  in  caning 
forward  with  an  Ehviranmental  Bill  of  Ri^ts  for  First  Reading  in  the  Spring 
of  1993  that  meets  the  interests  and  needs  of  those  vàio  will  make  vise  of  the 
Environmental  Bill  of  Ri^ts  and  be  affected  by  it. 

•Die  Task.  Faroe  vmderstands  that  the  Minister  of  the  EiTvironment  will  now 
review  and  take  forward  the  Task  Faroe's  original  R^xart  and  these 
Siçplementary  Reccanmendations  to  Cabinet  for  approval  to  draft  an 
Environmental  Bill  of  Ri^ts  for  introduction  in  the  Spring  session  of  the 
Legislature  in  1993.  A  period  of  confidentiality  must  necessarily  accaipany 
the  Minister's  sutmission  to  Cabinet.  However,  the  Task  Force  acc^jts  the 
Minister's  invitation  to  the  Task  Farce  to  review,  en  a  confidential  basis, 
the  draft  Environmental  Bill  of  Ri^ts  prior  to  introduction  in  1993. 

Assuming  that  the  proposed  Bill  iref  lects  the  consensus  reached  by  the  Task 
Force,  its  meaiibers  will  join  the  Minister  in  her  announoement  of  the 
introduction  and  in  suppor'ting  her  legislative  efforts  throu^  to 
Proclamation. 

The  proposed  Environmental  Bill  of  Ri^ts  relies  heavily  vçxm  a  framework  that 
will  be  ccnprised  of  detailed  regulations  that  inplement  numerous  aspects  of 
the  Bill.  While  the  Task  Force  members  cannot  as  a  part  of  their  consensus, 
sign  off  on  bPhalf  of  their  various  constituencies  with  re^ject  to  the 
proposed  draft  regulation,  th^  do  acc^Jt  the  Minister's  offer  to  consult  with 
Task  Faroe  members  on  a  confidential  basis  as  the  regulaticai  is  prepared. 

The  Task  Faroe  members  wish  to  underline  the  inportance  of  public  ccmment  on 
all  aspects  of  their  work  and  virge  the  Minister  to  ensure  the  fullest 
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opportunity  for  public  irput  and  ocnnnent  on  the  proposed  regulation.  This   is 
particularly  so  with  respect  to  those  aspects  of  the  regulation  vMch 
establish  the  classification  schprnp  for  environmentally  significant  policies, 
regulations  and  instruments  and  the  proposed  application  of  the  pL-cposed 
Environmental  Bill  of  Ri^ts  to  several  provincial  Ministries. 

The  Task  Faroe  nembers  wish  to  ackncwledge  the  value  of  the  process  by  >*iidi 
this  consensus  was  achieved.  Ihe  establishment  of  the  Task  Force  and 
resources  devoted  to  it  provided  diverse  interests  with  an  opportunity  to 
learn  about  the  needs  of  others  in  the  conmunity  vàio  are  interested  in  and 
affected  by  environmantal  decision-making .  This  opportunity  to  learn  has 
generated  a  great  decil  of  goodwill  among  those  vtio  may  have  traditionally 
considered  themselves  adversaries  vàien  it  came  to  environmental  protection. 
The  Environmental  Bill  of  Ri(^ts,  >4ien  enacted,  will  deliver  similar 
cçportunities  to  learn  about  the  needs  of  the  public  at  large  vàien  significant 
environmental  decisions  are  made.  If  this  goal  is  achieved,  the  Task  Force 
meanbers  will  consider  their  work  to  have  been  worthvAiile. 
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July  8,  1992 

FOR  FURTHER  INFORMATION: 

Michael  Cochrane  (416)  323-4593 
Co-chair,  Task  Force 

Madeleine  McLaughlin  (416)  323-4443 
Special  Assistant  to  the  Minister 

Gerry  Merchant  (416)  323-4333 

Public  Affairs  and  Communications  Services 

Branch 


ENVIRONMENT  MINISTER  RUTH  GRIER  RELEASES 
DRAFT  ENVIRONMENTAL  BILL  OF  RIGHTS 


Environment  Minister  Ruth  Grier  today  released  a  draft  Environmental  Bill  of  Rights 
for  public  review. 

The  draft  bill  is  included  in  the  Report  of  the  Task  Force  on  the  Ontario 
Environmental  Bill  of  Rights. 

"The  task  force  did  what  the  critics  said  could  never  be  done:  It  drafted  a  bill 
reflecting  a  consensus  of  business  and  environmental  groups,"  Mrs.  Grier  said.    "With  this 
unanimous  agreement,  we  are  moving  forward  with  the  support  of  both  communities. 

"When  governments  fail  to  meet  their  obligation  to  safeguard  the  environment, 
citizens  should  be  able  to  hold  them  accountable,"  she  said.    "The  proposed  Environmental 
Bill  of  Rights  is  a  unique  piece  of  legislation  that  gives  people  unprecedented  new  powers  to 
protect  the  environment." 

The  Environmental  Bill  of  Rights  will  create  a  win-\yin  situation  for  everyone.   It  will 
open  up  the  government's  environmental  decision-making  process  to  much  greater  public 
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scrutiny.   This  will  give  business  a  uniform  and  predictable  process  for  obtaining 
environmental  approvals,  while  giving  citizens  an  opportunity  to  influence  decisions  at  an 

earlier  stage. 

Highlights  of  the  draft  bill  include: 

•  appointment  of  an  independent  Environmental  Commissioner  to  make  sure  the 
principles  of  the  bill  are  applied  in  a  fair  and  consistent  manner; 

•  the  creation  of  an  accessible  registry  to  give  the  public  necessary  information, 
including  advance  notice  of  significant  environmental  decisions  to  be  made, 
information  on  how  to  participate  and  notice  of  final  decisions; 

•  provisions  for  requesting  formal  reviews  of  decisions; 

•  provisions  for  requesting  that  the  government  formally  review  the  need  for  a  new 
environmental  policy,  law  or  legal  instrument; 

•  provisions  for  initiating  investigations  of  alleged  incidents  of  environmental  harm; 

•  enhanced  access  to  courts  by  the  creation  of  a  new  civil  cause  of  action  and  by  the 
removal  of  standing  as  a  barrier  in  public  nuisance  actions; 

•  extended  whistle-blower  protection  for  employees  who  report  environmental 
wrongdoing  on  the  part  of  their  employers. 

•  a  requirement  that  formal  Statements  of  Environmental  Values  be  prepared  by  all 
ministries  which  make  decisions  with  environmental  consequences. 

The  task  force  is  chaired  by  Michael  Cochrane,  formerly  with  the  Ministry  of  the 
Attorney  General  and  now  in  private  practice,  and  Deputy  Minister  of  the  Environment 
Richard  Dicemi.   Previous  Deputy  Minister  of  the  Environment  Gary  Posen  served  as  co- 
chair  between  October  1991  and  May  1992. 
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The  other  members  are: 

Bob  Anderson  of  the  Business  Council  on  National  Issues 

George  Howse  of  the  Canadian  Manufacturers'  Association 

Rick  Lindgren  from  the  Canadian  Environmental  Law  Association 

John  Macnamara  of  the  Ontario  Chamber  of  Commerce 

Paul  Muldoon  from  Pollution  Probe 

Andrew  Roman,  a  lawyer  specializing  in  administrative  and  environmental  law 

Sally  Marin  from  the  Ministry  of  the  Environment 

"These  individuals  have  proven  that,  if  people  are  brought  together  in  a  co-operative 
spirit  with  a  clear  mandate,  they  can  develop  solutions  which  have  integrity  and  meet  the 
needs  of  everyone  involved,"  Mrs.  Grier  said. 

"For  too  long,  the  public  has  remained  on  the  outside  looking  in.   They  have  been 
denied  their  right  to  a  say  in  decisions  which  dramatically  affect  their  lives,"  she  said. 

"The  Environmental  Bill  of  Rights  will  open  doors  that  were  previously  closed  to 
people.  We  are  bringing  Ontario  closer  to  true  environmental  democracy." 

Information  materials,  including  copies  of  the  Report  of  the  Task  Force  on  the 
Environmental  Bill  of  Rights  and  the  proposed  bill,  are  available  by  calling  the  Ministry  of 
the  Environment's  toll-free  number:  1-800-565-4860.  Requests  may  also  be  sent  by  fax  to 
(416)  323-4564. 

Written  comments  can  be  submitted  until  Oct.  16,  1992  to  Environmental  BiU  of 
Rights,  Attention:  Ruth  Grier,  Minister  of  the  Environment,  135  St.  Clair  Ave.  W.,  Toronto, 
Ontario,  M4V  1P5. 

-  30  - 

*  Version  française  disponible 
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SUBMISSIONS  REGARDING  EBR 
Submissions  by  Envirortmentalis'ts: 

1.  South  Lake  Simcoe  Naturalist  Club 

2.  Protect  Our  Water  and  Environmental  Resources 

3.  Pesticide  Action  League 

4.  Kingston  Environmental  Action  Project 

5.  Canadian  Parks  and  Wilderness  Society   (Ottawa-Hull 
Chapter) 

6.  Pickering  Rural  Association 

7.  Sierra  Club  of  Eastern  Canada 

8.  Toronto  Environmental  Advisory  Network  of  Waterloo 

9.  Ottawa  Peace  and  Environment  Resource  Center 

10.  The  Environmental  Advisory  Network  of  Waterloo 
11-   Environmental  Youth  Alliance 

12.  Eco-Council  of  the  Peterborough  Area 

13.  Environmental  Youth  Corps-County  of  Haliburton 

14.  Environmental  Task  Force  Toronto  Conference,  United 
Church  of  Canada 

15.  Allergy  and  Environmental  Health  Association  of  Canada 

16.  Conservation  Council  of  Ontario 

17.  Resources  and  Environmental  Group,  University  Women's 
Club  of  North  York 

18.  Canadian  Institute  for  Environmental  Law  and  Policy 

19.  The   Federation   of   Ontario  Cottagers'   Associations 
Incorporated 

20.  Citizens  Environment  Alliemce 

21.  The  Society  for  Environmental  Medicine 

22.  Environmental  Law  Society,  Faculty  of  Law,  University  of 
Windsor 

23 .  Paudash  Lake  Conservation  Association 

24.  Ontario  Environmental  Network 

Submissions  bv  Business  and  Business  Associations: 

1.  Ontario  Dairy  Council 

2.  Ontario  Restaurant  Association 

3.  Insurance  Bureau  of  Canada 

4.  Canadian  Council  of  Grocery  Distributors 

5.  The  Canadian  Chemical  Producers'  Association-CCPA 

6.  The  Ontario  Chamber  of  Conmerce 

7.  Polysar  Rubber  Corporation 

8.  Canadian  Meat  Council 

9.  Advisory  Committee  on  Environmental  Stamdards 

10.  The  Hostess  Frito-Lay  Company 

11.  Ontario  Natural  Gas  Association 

12.  American  Water  Works  Association  -  Ontario  Section 

13.  Council  of  Ontario  Construction  Associations 

14.  Bell  Ontario 
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15.  The  Metropolitan  Toronto  Board  of  Trade 

16.  Ontario  Home  Builders'  Association 

17.  Association  of  Professional  Engineers  of  Ontario 

18.  Dow  Canada 

19.  Moore  Partners  Limited 

20.  Urban  Development  Institute 

Rnhmissions  bv  Resource  Industries; 

1.  Falconbridge  Limited 

2.  Porcupine  Prospectors  and  Developers  Association 

3 .  Ontario  Forest  Industries  Association 

4.  Noranda  Inc. 

5.  Ontario  Mining  Association 

Submissions  by  the  Agriculturî^;!,  ç^mmunity: 

1.  Ontario  Farm  Environmental  Coalition 

2.  National  Farmers'  Union 

3 .  Ontario  Federation  of  Agriculture 

4.  Ontario  Cattlemen's  Association 

5.  Ontario  Pork  Producers'  Marketing  Board 

6.  The  Ontario  Wheat  Producers'  Marketing  Board 

7.  Lanark  County  Federation  of  Agriculture 

8.  The  Fertilizer  Institute  of  Ontario  Inc. 

9.  The  Ontario  Milk  Marketing  Board 

Submissions  by  j-ahoiif 

1.  CAW-TCA 

2.  Ontario  Federation  of  Labour 

3.  Oxford  Regional  Labour  Council 

4.  Labour  Council  of  Metropolitan  and  York  Region 

Submissions  bv  Other  Governments  and  Government  Agencies: 

1.  Ontario  Hydro 

2.  Ministry  of  Environment  and  Public  Safety  for  the 
Government  of  Saskatchewan 

3.  Saugeen  Valley  Conservation  Authority 

4.  Farm  Practices  Protection  Board 

5.  Nottawasaga  Valley  Conservation  Authority 

6.  Central  Lake  Ontario  Conservation  Authority 


-3- 

Submissions  by  Towns  and  Municipalities: 

1.  Corporation  of  the  Township  of  Norfolk 

2.  The  Town  of  Richmond  Hill 

3.  Corporation  of  the  City  of  Thorold 

4.  Town  of  Exeter 

5.  City  of  Windsor 

6.  United   Counties   Stormont,   Dundas   and   Glengarry   - 
Committee  on  Agriculture,  Reforestation  and  Planning 

7.  The  Corporation  of  the  Town  of  Markham 

8.  United  Counties  Stormont,  Dundas  and  Glengarry  -  Waste 
Management  Master  Plan 

9.  Association  of  Municipalities  of  Ontario- 

10.  City  of  Ottawa 

11.  City  of  Niagara  Falls  Canada 

12.  County  of  Peterborough 

13.  Township  of  West  Carleton 

14.  The  Corporation  of  the  Town  of  Caledon 

^ 

Submissions  by  Other  Ministries; 

1.  Ministry  of  Agriculture  and  Food 

2.  Ministry  of  Natural  Resources 

3.  Ministry  of  Culture  and  Communications 

4.  Ministry  of  Transportation 

5.  Ministry  of  the  Attorney.  General 

6.  Ministry  of  Municipal  Affairs 

7.  Ministry  of  Labour 

8.  Ministry  of  Northern  Development  and  Mines 

9.  Ministry  of  Energy 

10.  Ministry  of  Treasury  and  Economics 

11.  Ministry  of  Industry,  Trade  and  Technology 

Submissions  bv  the  Legal  Community; 

1.  Canadian  Bar  Association  -  Ontario 

2.  Osier,  Hoskin  &  Harcourt  Béurristers  and  Solicitors 

3 .  The  Advocates '  Society 


b;lappendb 


APPENDIX  C:      SMSiBd  OF  SDFï>LEMQ7mFX  REXXMŒNDATICN5 


St^pltanta iLaiy  Rw  x  iiiiihj  riat-icn  1: 

Ihe  Task  Fcjrce  recaumends  that  the  preamble  be  redrafted  to  reflect  the 

follcvdng  cxanc^jts: 

•  "Ihe  people  of  Ontario  recognize  the  inherent  value  of 
the  natural  environment. 

•  The  people  of  Ontario  have  the  ri^t  to  a  healthful 
environment. 

•  Ihe  people  of  Ontario  have  as  a  cnmrnnn  goal  the 
preservation,  protection  and  remediation  of  the  natural 
environment  for  the  benefit  of  present  and  future 
generations. 

•  While  the  government  has  the  primary  responsibility  for 
achieving  this  goal,  the  people  should  have  the  means  to 
ensure  that  it  is  achieved  in  an  effective,  timely,  open 
and  fair  manner." 

Siçplemaitary  Recczmendatlcn  2: 

The  Task  Force  reccsmnends  changing  the  definition  of  "instrument"  in  Section  1 
so  that  the  weed  "prescribed"  is  inserted  before  the  word  "Act"  in  the  first 
line  of  the  definition. 

Supp] myaiLdiy  Pip»<iiiiiMiii"fcyhifTr>  3: 

Ihe  Task  Force  was  vnrged  to  r^lace  the  proposed  definition  of  "wetland"  in 
section  1  with  a  def irdtion  frcm  the  policy  guidelines  of  the  Ministry  of 
Natural  Eesources.  "Hie  Task  Force,  therefore,  recanmends  that  "wetland"  be 
amended  to  exclude  lands  being  used  for  agricultural  purposes,  that  are 
periodically  "soaked"  or  "wet". 

Sc^planentary  Rprammpndation  4: 

Ihe  Task  Force  recommends  that  the  words  "for  the  benefit  of  present  and 
future  generations"  in  section  2  (1)  (b)  (c)  be  deleted» 

Si^plementary  RRnmmpndflrtim  5: 

The  Task  Force  also  reccsnmends  that  section  2(1)  (c)  be  amended  to  state  that 

"Ihe  purposes  of  this  Act  are (c)  to  set  out  the  means  by  viiich  the  people 

of  Ontario  may  act  to  protect  their  ri^t  to  a  healthful  environment  as 
provided  in  this  Act". 

Scçplementary  BQCcDDieniaticn  6: 

The  Task  Fccrce  ireoccimends  that  sections  5,  6,  and  7  be  amended  to  inpose  time 
limits  on  Ministries  in  the  pr^jaration  of  Statements  of  Eirvironmental  Value. 
The  following  amendments,  warded  ^proximately,  are  reccsnoended: 


(  iii  ) 


•••    within  three  months  eifter  the  date  upon  vàiich  this  Part 
^plies  to  a  Ministry,  the  Minister  shall  develop  a 
Ministry  statement  of  emdroninentcil  values  that,  . . . 

•  (1)  Within  the  time  referred  to  in  section  5,  the 
Minister  shall  give  notice  to  the  public  that  he  or  she 
is  developing  the  Ministry  statement  of  environmental 
Vcilues. 

(2)  The  notice  shall  include  ary  infonnatian  that  the 
Minister  considers  ^propriate  and  shall  invite  ccanments 
from  members  of  the  public  on  vàiat  should  be  in  the 
statement. 

(3)  îhe  period  for  ccanment  shall  be  no  less  than  30 
days. 

(4)  The  Minister  may  extend  the  period  for  ccanment 
vAiere,  in  his  or  her  opinion,  a  longer  period  for  comment 
is  necessary  having  regard  to, 

(a)  the  ccŒDplexity  of  the  proposed  statement  of 
environmental  values; 

(b)  the  level  of  public  interest  in  the  statement  of 
environmental  values; 

(c)  the  period  of  time  the  public  may  require  to  make 
informed  ccsnment;  or 

(d)  other  factors  the  Minister  may  consider  relevant. 

•  (1)  Within  three  months  after  notice  of  intent  to 
develop  a  Statement  of  Environmental  Values  is  given 
under  section  6,  the  Minster  shall  give  notice  of  the 
statement  to  the  public. 

(2)  ThB  notice  shall  include  a  brief  explanation  of  the 
effect,  if  any,  of  canments  from  members  of  the  public  on 
the  developnent  of  the  statement  and  ary  other 
information  that  the  Minister  considers  ^propriate." 

St^plemsntary  Rpmwiipndat.icn  7: 

The  Task  Force  recamnends  that  the  word  "considered"  in  the  first  line  of 
section  5(a)  be  changed  to  "^plied",  so  that  it  would  new  read,  "...  (a) 
explains  how  the  purposes  of  this  Act  are  to  be  applied  viien  decisions  that 
mi<^t  significantly  affect  the  environment  are  made  in  the  Ministry  ...  " . 

SL^plementary  BeccDmendaticn  8: 

Ihe  Task  Force  recxanmends  that  the  words  "consideration  of"  be  deleted  frcm 
the  first  line  of  section  5  (b) . 

Sc^plensntary  Reocmnendatlcn  9: 

The  Task  Force  reoanmends  that  the  miniTmim  requirements  for  policies,  acts  and 
regulations  on  the  Registry  be  set  out  e:qnressly  in  the  Bill  and  suggests  the 
follcvdng  amendments  be  added  to  Part  H: 

(  iv  ) 


"Policies,  Acts 

•     Ihe  Minister  may  provide  for  a  rva■^-!,^^     * 
excess  of  30  ciays  vteeiThff^nJ  Perxod  of  comment  in 
period  is  necSr^T^™^  °^  ^  cpinion  a  lor^er 
i^xuuds  necessary  to  permit  meaniraful  miHii,- 
consultation  on  the  prcpœal.  "'^"''^^'^^^  public 

Regulatiois 

•    Ihe  period  for  ccmment  on  a  nronosai  ^^o».  ,  -,  ^ . 

shall  be  no  less  than  30  d^sf  ^^'°^  ^°^  ^  regulation 

oonsultation  on  the  proposal.  puoiic 

the  statement  is  nBce^^\TZ^  m  lus  car  her  cpimcm, 
«=nsultSr^of tST^I^  "^^"^  ".aanii^ful  j^blic 

(a)*  ?lSf?2^  f***  ^*^°^  shall  i«:iuae,    • 

ië^c^^^âf^^SS^goTar^-^^ -^ -^^ 
^^^^^^^^^^^^^  --  to 

açplementary  ReacmnerxJaticn  lo- 

"me  Task  Force  reoonmends  that  the  ci^^^^if^r^^-A         ^ 

incorparated  in  the  Bill  anriSL2^tS^°"  ^*^  ^°^  ii^stmients  be 

cansideration:  proposes  sections,  apprmdmately  warded,  for 

"INSIHMENIS 

ET^ÎX^  fcr  j^guiatim  f or  Pcescril^ 


(  V    ) 


prescribed  Acts  and  assigning  each  prescribed  instrument 
or  subgrcup  of  prescribed  instruments  to  a  class  for 
purposes  of  public  participation . 

Presaribed  Instruments:  Qdteria 

•  In  farming  an  opinion  as  to  viiether  an  instrxjment  is  a 
significant  environmental  instrument  vAiich  should  be 
prescribed  under  the  Act,  the  Minister  may  consider  the 
following: 

(a)  the  potential  for  the  activity  controlled  by  the 
instrvnnent  to  contaminate  or  degrade  the  environment; 

(b)  the  probable  geogr^iiic  extent  of  any  significant 
adverse  environmental  inpact; 

(c)  the  potential  public  interest  in  the  activity 
controlled  by  the  instrument  vmder  consideration; 

(d)  the  level  of  provincial  government  interest  in  the 
activity  to  be  controlled  by  the  instrument  vmder 
consideration;  and 

(e)  any  other  factor  the  Minister  deems  relevant. 

ria«»;ifirgrhifin  of  Prescrllsed  Instruments 

•  Prescribed  instruments  or  a  subgroic)  of  prescribed 
instruments  shall  be  classified  into  one  of  Class  I, 
npgg  n  or  Class  HI  for  the  purposes  of  public 
participation  requirements. 

nagg  I  Prescribed  Instruments:  QdLteria 

•  A  Class  I  prescribed  significant  instrument  or 
subgnxç)  of  prescribed  instruments  controls  activity 
viiich,  in  the  Minister's  opinion,  has  the  following 
general  characteristics: 

(a)  the  risk  of  oontaminatian  or  degradation  by  the 
activity  is  liimi-t-^yi  because  preventative  and  mitigative 
measures  are  routine  and  effective; 

(b)  the  geographic  extent  of  any  contamination  or 
degradation  of  the  environmsnt  would  be  of  local 
significance; 

(c)  there  is  little  public  interest  in  the  activity 
beyond  the  loccil  ocomunity;  and 

(d)  the  level  of  provincial  government  interest  in  the 
activity  is  lew  to  moderate. 

Form  of  OiiiiiHiL 

•  Any  person  may  submit  ccntment  on  the  proposal  for  a 
flqgg  I  instrument  in  the  manner  prescribed  by  regulation 
to  this  Act. 

Time  for  QiiiiiniL 

•  ihe  period  for  coranent  for  a  proposal  for  a  Class  I 
instrument  shall  be  30  days,  starting  frcm  the  date 
notice  of  the  proposal  for  an  instrument  is  placed  on  the 
EiTvircnmentcil  Registry." 

(  vi  ) 


Stjçplemsntary  Beet  iiiiiHndation  11: 

Die  Task  Foarœ  recanmÊnds  that  the  classif  icaticn  scheme  with  respect  to  Class 
n  and  HI  instruments  be  set  out  in  the  Bill  and  proposes  the  following, 
appxKJjnately  vxarded,  secticais. 

"Class  H  Prescrited  InstxuEoents:  Criteria 

•A  Class  U  prescribed  instrument  or  subgrotç  of  a 
prescribed  instrument  ccntrols  activil^  which,  in  the 
Minister's  cpinion,  has  the  following  general 
characteristics: 

(a)  the  activity  requires  moderate  to  significant 
mitigative  measures  to  protect  the  environment; 

(b)  the  geographic  extent  of  any  contaminaticn  or 
degradation  of  the  environment  would  be  of  local  or 
regicnal  significance; 

(c)  the  public  interest  in  the  activity  extends  beyond 
the  local  ccsnmunity;  and 

(d)  the  level  of  provincial  government  interest  in  the 
activity  is  moderate  to  hi^. 

Addxticnal  Notice 

•In  addition  to  notice  of  a  proposal  for  a  nq'=^'g  H 
instrument  on  the  Environmental  Registry,  the  Minist:er 
shall  require  further  notice  viiere, 

(a)  actual  cont.aminatu.cn  or  degradation  of  the  environment  is 
occurring  or  is  likely  to  occur; 

(b)  the  nature,  extent  and  duration  of  any  actual  oontaminatian 
or  degradation  is  serious; 

(c)  th&  area  vàiere  the  contamination  or  degradation  is 
occurring  or  is  likely  to  occur  is  extensive  or  environmentally 
sensitive; 

(d)  the  extent  and  level  of  local  or  regional  interest  and 
concern  in  the  activity  controlled  by  the  instrument  is  hi^; 
and 

(e)  the  magnitude  and  probable  duration  of  mitigative  measures 
will  have  a  significant  local  impact. 

Fana  of  f>  ■■■'»-*'' 

•Any  person  may  sutmit  oanment  on  the  proposal  for  a 
Class  H  instn.mg.nt  in  the  manner  prescribed  by  the 
regulations. 

Additicnal  Consultation 

•  (1)  In  addition  to  the  subnissicn  of  ccciment  vmder  any 
other  section,  the  Minisfpr  may  require  additional  public 
consultation  on  a  prcçcsal  for  a  Class  n  instrument. 

•  (2)  Ihe  Minister  may  make  regulations  prescribing  the 
form  and  extent  of  an  additional  consultation. 


(  vii  ) 


Time  for  CLuiitaiL 

•  (1)  Die  pericxi  for  cxsnment  for  a  proposal  for  a  riace 
n  instrument  shall  be  30  days  after  the  date  notice  of 
the  prcpasal  for  an  instrumant  is  placed  on  the 
BTvironmental  Registry. 

•  (2)  Ihe  Minister  may  provide  for  a  period  of  ccnment  in 
excess  of  30  days  v*iere  in  his  or  her  opinion  a  lor^er 
period  is  necessary  to  permit  meanirgful  public 
consultation  on  the  proposai. 

•  (3)  The  Minister  may  extend  the  period  for  <xniment  at 
any  time  prior  to  the  expixy  of  the  designated  period  and 
notice  of  any  such  extension  shall  be  placed  on  the 
QTvironmental  Registry  forthwith. 

Ihe  Minister  may  consider  the  following  factors  \*en 
detennining  the  extent  of  public  consultation  which 
should  be  required  and  the  apprcpriate  means  by  viiich  is 
should  be  undertaken: 

•  (1)  Whether  actual  contamination  or  degradation  of  the 
environment  is  occurring  or  is  likely  to  occur; 

•  (2)  Ihe  nature,  extent  and  duration  of  any  actual 
ocntann  nation  or  degradation; 

•  (3)  The  area  vherB  the  ccntaminaticai  or  degradation  is 
occairring  or  is  likely  to  occur; 

•(4)  Œhe  extent  and  level  of  local  or  regional  interest  and 
ooncem  in  the  activity  controlled  hy  the  instrunent;  and 

•  (5)  The  magnitude,  probable  duration  and  potential  local 
mpact  of  mitigative  measures. 

Class  HI  Prescribed  Instruments:  Criteria 

•(1)  A  Class  in  prescribed  instrument  or  subgrotp  of  a 
prescribed  instrument  controls  activity  viiich,  in  the 
Minister's  opinion,  has  the  following  general 
characteristics: 

(a)  the  activity  requires  moderate  to  significant 
mitigative  measures  to  protect  the  environment; 
(^)  the  geographic  extent  of  any  contamination  or 
degradation  of  the  environment  is  of  regional  or 
provincial  significance; 

(c)  the  public  interest  in  the  activity  is  of  regional 
or  provincial  interest;  or 

(d)  the  level  of  provincial  government  interest  in  the 
activity  is  hi^. 


(  ix  ) 


•  (2)  A  prescribed  instrument  or  a  sdtgroap  of  prescribed 
instruments  is  a  flggg  ITT  instruiront  ^"iiere 

(a)  a  prescribed  Act  requires  a  hearing  before  an 
administrative  tribunal  prior  to  the  is-suannp  of  the 
prescribed  instrument  by  the  ministry;  or 

(b)  a  prescribed  Act  permits  the  Minister  or  a  ministry 
official  to  require  a  hearing  before  an  administrative 
tribunal  prior  to  the  is-qnanrip  of  the  prescribed 
instrument  by  the  ministry,  and  after  meeting  the 
requirements  of  a  Class  II  public  consultation  on  the 
issue  of  v*iether  a  hearing  should  be  required,  a  decision 
is  taken  to  require  a  hearing  to  be  held,  or  if  the 
applicant  at  any  time,  consents  to  a  hearing  . 

Use  of  BwircxnEntal  Rpgistry  for  Notice,  CiiiiiiHiiL 

•The  Minister  may  invite  written  cannent  or  require 
additional  public  consultation  as  provided  for  a  Class 
HI  instrument  vàiere,  in  his  or  her  opinion,  consultation 
using  the  Environmental  Ragistry  is  advisable  and  not 
inconsistent  or  diç»licative  of  the  legislative 
requiretQEnts  or  practice  of  the  Environmentcil  Assessment 
Board  or  other  tribunal  respecting  public  oonsultaticn.  •• 

Supplementary  BnmiTnpndfrt-.icn  12: 

The  Task  Force  noted  in  its  Report  that  the  public  conment  on  an  instrument 
that  is  considered  should  be  limitiSd  to  the  content  of  the  instnjnent  itself 
and  should  not  question,  for  example,  the  policy  car  regulation  imder  viiich  it 
was  made. 

The  Task  Faroe  therefore  reocBomends  a  provision  be  inclvided  in  Part  H  of  the 
Bill  that  acknowledges  that  the  Ministry  in  making  a  decision  to  issue  an 
instrument  shall  have  regard  only  to  ccnments  directed  to  the  prcçosal  for  an 
instrument  and  not  to  ccmments  directed  to  the  adequacy  of  the  legislation, 
regulatory  framiarork  or  policy  under  viiicii  the  prescribed  instrument  is 
authorized. 

Siçplementary  Rprrmnpndaticn  13: 

The  Task  Force  reccnmends  that  the  notice  of  decisions  taken  in  emergencies  as 

contençilated  by  Section  16(1)  should  go  to  the  Ehvironmental  Ccanmissioner  for 

his  or  her  information  in  preparing  annual  or  interim  reports.  The  Task  Faroe 

also  recanmends  that  the  notice  inclxjde  reasons  for  the  decision  taken  by  the 

Minister. 

Siçplementary  Tap«<niiiini»"brf-irr>  14: 

The  Task  Faroe  recanmends  that  the  Bill  be  amended  to  reflect  that  the 
decision  of  a  Minister  to  designate  a  process,  pursuant  to  section  17,  as 
SCToething  substantially  equivalent  to  the  process  of  public  participation 
contemplated  by  the  liTviranmental  Bill  of  Ri^ts  is  considered  a  policy  that 
would  be  subject  to  notice  and  conment  throui^  the  Eirviranmental  Registry. 

Si^plementary  Rpnrrmpndaticn  15: 

Again  the  Task  Force  wishes  to  stress  that  the  public  participation  scheme 
contenplated  by  the  T^sk  Force  in  the  ESivironmental  Registry  is  intended  to  be 

(  X  ) 


a  BdniMjm  level.     vJhere  an  Act  prescribed  in  the  Bill  prt>vic3es  a  lower 
standard^  the  Bill  shculd  raise  the  level  of  pubUc  paSSpSi^  S^ 
Bill's  stand^.     Where  the  Bin  sets  a  staixS^d  low£^ha?Srt^Sv^  for 
ina  prescribed  Act  the  higher  standard  should  be  used.^thTDrSS 
SS^Ï^^J?^/^  13  ever  in  conf  Uct  with  ^?l^nSaS?tS?^the  Bill 
Sîî  ^fSfflSL^^^  participation  should  be  that  estaSSheTt^ 
Bill      Hie  Task  Pccce  reoanmends  that  this  principle  be  set  outÏTthTRn?  i-r. 
avoid  any  misunierstanding.  ^  °-^~^  ^ 

Stçplanentary  RBcannendatiDn  16: 

Die  Task  Faroe  considered  sutmissions  that  ejçressed  conceni  about  the 
relationship  between  the  proposed  EnvixDnmenSl  Bill  SlStHS  Sï 
^^^Vf^::r  '^  ''''''-'  as  set  c^t  i.  secticf  5.^^^ 

E.A.A.  Policy: 

Sî  SS?^^^Ii^  ^  Environment  will  be  a  prescribed  ministry 
for  the  purposes  of  Section  13.     -mis  has  the  effect  ^^^^ 
requiring  that  the  Minister  consider  placiiw  E.A.A.  t)olicies  or 
legislative  ciiarrres  whiA  could  have  a  si^I^  J?^^S  Se 
^^^  onto  the  r^istry  for  purposeTS  publifSScTaS^ 

E.A.A.  RegulatioTB: 

'  S^  ''^'l^S^'tff.S^^^''^  ^°^  ^  P^^^P^^  °f  section 

14.     ilus  has  the  effect  of  requiring  that  the  Minister  consider 
Placii^  E.À.A.  regulations  whicii  could  have  a  significan?^fS 

StS  ïs^s:S;°^  ^  ^^  ^°^  ^  ^-^  °^  P^l^ 

Si^nSSi?^^^  ?^^  °^  capturing  E.A.A.  exemptions,  which 
^  nmnally  done  by  regulation  (Note:     Scœ  ^elpparei^îy^Sne 
5^  °^:.  ^J^  cSefinition  of  regulation  for  the^SS^of 
the  E.B.R.  should  include  orders  made  urrier  the  E.A^a!^ 

E.A.A.  i^3pruvals: 

,',S>.^i?^'?TÎ  required  to  further  an  undertakii^  approved 
under  the  E.A.A.  is  exenpt  fron  the  public  particip^^^ 
reqjnrements  of  the  E.B.R.     OHis  shoïïd  avoS^SSSn 
double  Decpardy,  and  possibly,  inconsistent  resets. 

E.A.A.  ExEnpticns: 

E>cenptiar^  will  be  treated  as  regulations  for  the  purposes  of 
E^R.  FWblic  participation  in  decision  to  exempt  uniertakim 
frcm  requirements  of  E.A.A.;  — if       *«xu<uvLiij 

2^v^  imdertaking  is  exempt,  any  instruments  required  to 
fiffther  the  undertakirçf  would  be  exempt  frcm  the^ublic 

SSi^'i^^'^^i''^'^?^''^"^  °^  ^  ^'^'^'    (Itowever,  the  exemption 
vmder  the  Bill  only  relieves  the  appUcant  from  the  pubUc^ 
participation  requirenents  of  the  Bill,  not  the  need  to  obtain 
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cin  instrument  car  to  meet  the  niinistry's  substantive  criteria  for 
obtaining  an  instrument)  ; 

•  Clarification  of  the  prcpased  Bill  could  be  obtained  by 
rewconding  Section  18  to  read  as  follows: 

18.  •  (1)  Section  15  does  not  apply  vjhere,  in  the  Minister's 
opinion,  the  issuance,  amendment  or  revocation  of  an 
instrument  vould  be  a  st^  towards  inplementing  an 
vmdertaking  approved  by, 

a)  a  decision  made  by  a  tribunal  under  an  Act  after 
affording  an  opportunity  for  public  participation;  or 
(b)  a  decision  made  under  the  Environmental  Assessment 
Act. 

(2)  Section  15  does  not  apply  vjhere,  in  the  Minister's 
opinion,  the  issuance,  amendment  or  revocation  of  an 
instrument  would  be  a  step  towards  inplementing  an 
undertaking  vàiicii  has  been  exenpted  under  the 
Environmentéil  Assessment  Act  if  the  exenption  under  that 
Act  was  the  subject  of  a  proposail  for  a  regulation  under 
Section  14  of  this  Act. 

Class  E.A.S: 

•  If  an  instrument  is  required  to  implement  an  imdertaking 
controlled  by  a  Class  EA  then,  such  instruments  would  be  exesipt 
fran  the  public  participation  requirements  of  section  15  of  the 
Bill  (but  not  exeinpt  from  the  requirement  to  obtain  the 
instrument  smd  to  meet  the  substantive  criteria  of  the  issuing 
ministry) . 

Sqppleaoentary  Reocmnendaticn  17: 

The  Task  Force  al.so  reocsnmends  that  the  Environmental  Assessment  Act  be  a 
prescribed  Act  for  the  purposes  of  Parts  IV  and  V  of  the  Eiivironmental  Bill  of 
Ri^ts. 

Siçplem°ntary  RRmmipnrlatinn  18: 

The  Task  Force  reocranends  that  a  new  provision  be  inserted  in  Part  II  to 
clarify  that  minor  procedural  defects  in  the  use  of  the  Environmental  Registry 
should  not  invalidate  instruments  issued  throa^  that  process. 

SapplsoEntsay  Reccranendaticn  19: 

The  Task  Force  reconmends  that  the  following  miscellaneous  provisions  be 
inoarporated  in  Part  H  of  the  Bill: 

"i^pointment  of  Mediator  and  ACR 

Where  the  Minister  is  of  the  opinion  that  a  mediator 
mi^t  assist  in  the  resolution  of  issues  related  to  the 
proposctl  and  the  cçplicant  or  the  person  subject  to  the 
control  document  or  program  approval  consents,  the 
Minister  may  appoint  a  mediator." 
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Siçplementary  Reconmenaaticn  20: 

prc^visions  ai^  «oc^.«3ed  te  LSSS'te^  SiîT'  ^fP"^°=^tely  "=rtad 

"IteE  the  Mimstar  is  of  the  cpinian  that  the  protection  of 
Jl^^^^^^voaM  be  enhanced  if  a  particulS'^^lar 

Ifevijig  made  such  a  designation  the  Minister  may  prescrihe  th^ 
^""'l^tS^i-^'i^  participation  for  eacTclS^Su^. 
may  be  placed  on  the  Envircoasntal  Registry;  ^^ 

Co)  the  manner  in  vhich  any  additional  notice,  apart 
^  the  placent  of  a  proposal  on  the  Errvira^nStS 
Registry,  may  be  given  to  the  public- 

iâ  r^^^T^  ^  "^^  ^  F^^^  ^y  =^  cament  on 
the  prcposal  for  an  instnmsnt; 

IS^^-""^"^  ^  *^*  ^^  P^lic  ^y  obtain  available 

^^^^^other  standa^  as  the  «i^uster  ^y  provide  ly 
Stççlanentary  RpuTimiL^rfai-irTi  21* 

SiSsTSsS^S.^'^'lS  ^"SSiS  ^^^=  r^cc^^tions  for 

authority  to^^S5%u2?iÏÏ^bÏÏSlSSTSe^?i ^?^^  ^^°^  ^ 
these  reconmendaticTE.  included  on  the  Bxll  to  give  effect  to 

Stçplesnentary  Reconnaxaaticn  22- 

equivalent  to  that  of  the  aab,.3s»a^fS?i^Sir^Sr         ^'*"°"  '=°  '^ 

Siçplesnentary  Reccninaxfaticn  23: 

The  I^sk  Force  recanmerds  that  Section  o'xf>^\  v,=  . ,  ^  ^       ,      . 

the  function  of  the  Envirx^StfrS^iae^tTSS^H'^  ""^^  ^^  ^^  ^ 
Ministries  on  hov  to  cc^S^S^tte^t^n^  ï^ovide  guidance  to 
Ri^ts  and  to  help  ensS  ttS  MiSt^ST^^  °^  ^^  Environmental  Bill  of 
Values.     Ihe  iSf  pSS^2SLS^?^i^  '^^^'^  Statements  of  Envirorm^ntal 

Which  ;auirs2S  STifSTJScS^  l/s:^°^  ^  add^  to  iSSrJr^ 

r^«rt  f orthwitTto^  LSsLSf^a^i^StSTTT^."^^  ^ 

£g^  f  aS  f-£-^ -^^^S^  S-  - 
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Sapp\ unha iLary  Rb.t imiprriat.icn  24: 

Section  23  (d)  (e)  (f )  and  (g)  use  the  ward  "manitcr"  to  describe  the  functions 
of  the  Environmentcil  Oanmissioner.  Tbe  Task  Fcarrse  agreed  with  sukmissions 
that  this  weed  was  too  vague  and,  therefare,  recanmends  its  r^lacement  with  a 
word  that  would  eaiçhasize  the  more  active  role  ccntenplated  for  the 
Environmental  Ocnmissioner.  The  Task  Faroe  reccnmends  that  the  word  "monitor" 
be  replaced  with  the  word  "review"in  the  above  noted  paragraphs. 

Si^plementary  Rprmmpnctatinn  25: 

Part  VI  of  the  pnxposed  Qivironmental  Bill  of  Ri^ts  creates  a  new  civil  cause 
of  action  for  harm  to  public  resources  and  reforms  the  law  of  public  nuisance. 
A  part  of  the  model  developed  by  the  Task  Faroe  includes  defences  to  the  new 
cause  of  action.  Section  42  sets  out  the  defences  of  due  diligence, 
cCTipliance  and  reasonable  interpretation  of  instrument.  Die  use  of  the  cause 
of  action  and  the  defences  will  need  to  be  watched  closely.  The  Task  Force 
therefore  recanmends  that  the  functions  of  the  Environmental  CcDmissian 
enumerated  in  section  23  be  ea^anded  to  include  a  specific  duty  to  review  the 
use  of  Part  VI,  the  civil  cause  of  action,  including  use  of  the  various 
defences,  vise  of  the  emergency  exception  and  the  role  of  the  Attorney  General 
in  the  litigation. 

Siçplementary  Recrmpndation  26: 

Ihe  Task  Faroe  was  persuaded  that  a  "biennial"  report  would  be  too  infrequent 
to  ensure  political  accountability.  The  Task  Force,  therefore,  reccanmends 
that  the  Eïiviranmental  Ocmmissianer  prepare  emnual  reports  to  the  legislature 
and  be  empowered  to  make  any  other  interim  reports  as  the  Ocnnmissioner 
considers  necessary  to  deal  with  significant  ipv=a.ies  viiich  may  arise.  The  Task 
Force  recommends  that  Section  24(1)  be  ampndpd  to  refer  to  annual  resorts  to 
the  Speaker  of  the  Assembly  and  that  the  report  be  laid  before  the  Assembly 
forthwith  icon  receipt. 

Sappljsaentaary  Rpmnnpndaticn  27: 

The  Task  Faroe  recanmends  the  inclusion  of  a  new  section,  analogous  to  Section 
10  of  the  Provincial  Aixiit  Act,  requiring  the  various  Ministries  within  the 
Provincial  Government  to  cooperate  with  the  Environmental  Onmmi  ssianer  '  s 
inquiries. 

Siçplementary  Rpcminfndat.inn  28: 

The  Task  Force  also  recanmends  that  the  Environmental  Oanmissioner  have 
subpoena  powers  that  would  enable  him  or  her  to  secure  necessary  inf  armation 
from  government  Ministries  in  order  to  prepare  his  or  her  r^xart.  The  type  of 
subpoena  powers  the  Task  Faroe  oontenplates  would  be  similar  to  a  subpoena 
duces  tecum  which  requires  the  production  under  oath  of  books,  papers  and 
other  documents  or  things.  In  this  regard,  the  Task  Faroe  considered  s.l4  of 
the  provincial  Audit  Act  \Aiich,  in  pjart,  is  analogous.  The  Task  Force  does 
not  recommend  that  the  Environmental  C3anmission  have  the  power  of  search  and 
seizure  or  the  powers  granted  to  Cnmrni  ssianers  of  Inquiry  under  the  Public 
Inquiries  Act» 

St^plementary  RpfTmmpntiat.lm  29: 

The  Task  Faroe  recanmends  that  the  Ehvircnmental  Oanmissioner  have  the  power 
to  acc^jt  special  duties  as  may  be  assigned  to  him  or  her  by  the  Legislature. 
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In  tMs  regard,  the  Task  Faroe  considered  Section  17  of  the  provincial  aiirn> 
Act  vdiicii  IS  analogous.  ^^  ^^ 

StçpleutsiLdry  BeccniDsidaticxi  30: 

SS^  ^''^K°^°f^^''^°^^^^^  ^  enpower  the  Enviramosntal  Commissioner's 
£i°!  f^  ^  ^^^  ^^°"^  therefore  reoomroends  that  viiatever  authority  may  be 
needed  to  perf onn  the  functions  contemplated  in  Part  HI  be  given  to  the 
BTvoronmental  Ocranissioner.  In  this  regard  the  Task  F^jrce  suggests  reference 
be  had  to  the  general  provisions  of  the  AiiHii-  Art, 

Stçplesnentary  t^j»-»  imimiriaf  1m  3i: 

Ihe  Task  Force  recommends  that  Section  25(1)  be  amended  ta  clarify  that  it 

applies  only  to  the  review  of  "prescribed"  Acts,  regulations  or  instruments. 

StcpleantaiLary  RBocnnendatlGn  32: 

Ihe  I^  Faroe  reoonmends  that  the  word  "scientific"  be  deleted  from  section 
25(3) (C) . 

Stçplementary  RsocninaidatijGn  33: 

Ihe  Task  Force  reocnnosrds  that  Ministries  develop  guidelines  for  the 
assistance  of  the  Environmental  Commissianer  in  assessim  the  type  of  evidence 
that  applicants  oaild  annex  to  AppUcations  for  Revievr.  For  esa^le,  evidence 
^^  mpact  on  health  of  an  activity  could  be  inclixied  with  a  Request  for 

StçplameriLary  pp»-»  innmrfa^irn  34: 

Ihe  Task  Faroe  agrees  that  the  time  frames  originally  proposed  in  the 
QTVironmental  Bill  of  Rights  should  be  reduced  and  that  the  Environnental 
^nassiœer  and  various  Ministries  could  respond  more  quickly  to  AppUcations 

Siçplementary  Tap.«iiiinjfirfat-i<;)n  35: 

■Die  Task  Force  also  recommends  that  Section  27  be  amended  to  include  a 
requirement  that  the  Enviromasntal  Commissioner  shall  send  notice  of  an 
Application  for  Review  of  an  instrument  to  the  holder  of  that  instrument.  Ihe 
notice  should  include  adequate  information  about  the  AppUcation  such  as  the 
basis  \jpan  vjhicii  the  request  is  being  made. 

Si^plansntary  ReccninEaidaticxi  36: 

•me  Task  Faroe  reocmnends  that  section  28(2)  be  re-worded  as  follows: 

"■Die  Minister  shall  not  review  a  decision  marjo  in  the  five 
years  preceding  the  date  of  the  ^plication  if  the  decision  was 
made  m  aocordanoe  with  Part  II  of  this  Act,  unless  there  is 
new  social,  econcmic,  scientific  or  other  evidence  that 
significant  harm  to  the  environment  will  occur  if  the  review  is 
not  undertaken." 

Stcplanentary  ReocniiEndaticn  37: 

Ihe  I^sk  Faroe  reoonmends  that  s.28(3)  be  amended  to  require  that  where  notice 
of  a  request  for  review  of  an  instrument  leads  to  a  response  from  the  holder 
of  the  instrument,  it  should  be  considered  by  the  Ministry. 
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SapplesoEsntctry  Bpmmpndation  38: 

The  Task  Farce  reocnmenas  that  the  reference  to  written  "notice"  in  section  29 
be  changed  to  "reasons".  "Hie  ireasons  given  should  reflect  the  Minister's 
decision  with  re^ject  to  the  public  interest  in  Section  28(1) . 

Siçplementaxy  Rpmnmpndation  39: 

Ihe  Task  Faroe  reocnmends  that  when  a  Minister  has  received  several 
i^licaticns  far  Review  he  ar  she  should  be  able  to  prioritize  the 
^^licatians  and  propose  a  plan  for  conducting  them.  This  plan  could  be  the 
subject  of  ccmment  or  review  by  the  Environmental  Ocnnnissioner. 

Sqpplementary  Bpniiiiit-a»lf>t:icn  40: 

The  Task  Faroe  reocnmends  that  the  reference  to  "residents"  in  subsection 
32(1)  be  charged  to  "persons  resident".  "Persons  resident"  would  include  a 
corporatian  or  other  legal  entity. 

Si^planentary  Rnmnnpndaticn  41: 

The  Task  Force  agrees  that  the  time  frames  originally  proposed  in  the 
Environmental  Bill  of  Ri^ts  should  be  reduced  and  that  the  Environmental 
Ocanmissioner  and  various  Ministries  could  respond  more  quickly  to  ^plications 
for  Investigations. 

Siçplanentary  Bprmnipndat.inn  42: 

Ihe  Task  Force  recanmends  that  section  35  be  ampndpyi  to  clarify  that  a 
Minister  can  decline  to  investigate  vàiere  to  do  so  would  diplicate  an 
investigation  of  an  alleged  incident  that  has  already  been  or  started  or 
ocnpleted. 

Stcplanentazy  BeodnDendaticn  43: 

Ihe  Task  Force  recanmends  that  the  introductory  words  of  section  35  be  amended 
to  state  that  ". .  .the  Minister  shall  investigate  all  matters  to  the  extent 
necessary  in  relation  to  a  contravention  alleged  in  an  i^licaticn  for 
Investigation.  Ihe  original  warding  su^ested  that  the  Minister  could 
exercise  his  or  her  discretion  only  with  respect  to  viiether  an  investigation 
would  be  dene  at  all  rather  than  as  to  the  extent  of  the  investigation.  It 
would  still  be  open  to  the  Minister  to  decline  an  investigation  if  the 
criteria  set  out  in  Section  35(a) ,  (b) ,  (c)  or  (d)  apply. 

Si^plesnentary  Reocoicndaticn  44: 

With  respect  to  Section  36  the  Task  Faroe  reccranends  that  the  Minister  give 
written  notice  of  the  decision  not  to  investigate  and  in  the  notice  set  out 
the  reasons  for  refusing  to  undertake  the  investigation  by  referencing  back  to 
the  criteria  in  Section  35  (a)  (b)  (c)  and  (d) . 

Si^plesnentary  Rpmnnpndat.icn  45: 

Ihe  Task  Foroe  reocnmends  that  the  ejqiression  "bring  an  action"  in  section  41 
be  amended  to  say  "oconnenoe  and  maintain  an  action"  and  that  the  words  "and  is 
entitled  to  j\x3gment"  be  followed  by  the  words  "if  successful".  "Resident" 
should  be  changed  to  "person  resident".  As  a  result,  the  sub-secticn  would 
new  read: 
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"Where  a  person  has  ocntravened  car  will  innnirisntly  cxartravene  a 
prescribed  Act,  regulation  cor  instrument  and  the  actual  car 
imminent  contraventicn  has  caused  or  will  imminently  cause 
significant  harm  to  a  public  resource  of  Ontario,  any  person 
resident  in  Ontario  may  ocamence  and  maintciin  an  action  against 
the  person  in  the  Court  in  respect  of  the  harm  and  is  entitled 
to  jxxSgment  if  successful." 

RnrrTt-^nn  it  ^Ty  Rnt  x  liliin  iVrtijogi  46: 

Die  Task  Fdroe  notes  a  typographical  error  in  section  41  (5) .  Ihe  reference  to 
subsection  2  should  be  subsection  1.  In  addition,  the  Task  Force  reccanmends 
that  the  vrords  "exc^jt  as  may  be  prescribed  as  a  result  of  a 
federal/provincial  agreement"  be  added  to  the  end  of  subsection  5  so  that  it 
would  now  read  as  follcMs: 

"Subsection  1  does  not  apply  in  relation  to  a  oontraventian  of 
an  Act  of  Canada  or  a  regulation  or  instrument  under  an  Act  of 
Canada  except  as  may  be  prescribed  as  a  result  of  a 
federal/provàncial  agreement". 

Siqpplenentary  RprnimpndfTticn  47: 

Ihe  Task  Force  reoonmends  that  an  amendment  be  made  to  the  Bill  clarifying 
that  it  was  not  its  intention  that  section  41(7)  should  in  any  way  eliminate, 
or  affect  in  any  way,  the  ri^t  to  prosecute,  in  a  criminal  context,  an 
alleged  contravention  of  an  environmental  Act  or  a  regulation.  Public  and 
private  prosecutions  of  environmental  offenses  should  continue  to  be  available 
even  if  a  Section  41  action  has  been  ccmmenced  or  finally  H<at(a-rm-iTV3f^  in  the 
civil  courts.  It  is  the  Task  Force's  opinion  that  this  section  does  not  and 
should  not  have  the  affect  of  preventing  prosecutions. 

Si^plementary  Rpmmipndaticn  48: 

The  Task  Force  is  of  the  opinion  that  the  Crown  should  be  given  notice  of  an 
action  throu^  the  Attorney  General's  Office  and  that  the  Crown  should  then 
make  a  decision  about  its  intended  role  in  the  litigation.  The  Crcwn  may  wish 
to  join  with  the  Plaintiff  if  it  agrees  with  the  allegations.  Ihe  Crown  may 
wish  to  join  with  the  Defendant  if  it  believes  the  claim  is  unnecessary  or 
inafçropriate  or,  in  any  other  cases,  the  Crown  may  wish  to  act  sinply  as  an 
intervenor.  Ihe  Task  Force  anticipates  the  Attorney  General  being  involved  in 
each  case  in  sane  way  vmless  the  other  parties  agree  that  his  or  her 
participation  is  unnecessary.  (See  for  exanple  s.9(4)  of  the  Judicial  Review 
Procedure  Act) .  Ihe  Task  Force  reccramends  that  the  Court  have  this 
flexibility  to  ensure  the  maxiiniim  participation  of  necessary  parties  for  the 
proper  adjudication  of  these  claims,  including  the  development  of  appropriate 
restoration  plans. 

Sc^plenentary  BeccniiEnâaticn  49: 

Ihe  Task  Force  reocmmends  that  subsection  46(1)  be  redrafted  to  state  as 
follows: 

"s.46  (1)  Ihe  Court  may  permit  any  person  to  participate  in 

the  action  to  provide  fair  and  adequate  representation  of 
the  private  and  public  interests  at  stake. 
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(2)  Ihe  Ocurt  may  make  any  order  it  ocnsiders  ap^itxjpriate 
setting  exit  the  ric^ts,  inclixiing  ^peal  rights,  if  any,  of  the 
perscsTs  with  respect  to  participation  in  the  action  and 
Restoration  Plan. 

(3)  No  order  shall  be  made  imder  subsection  (1)  after  the  court 
has  made  em  order  vmder  secticn  49. 

(4)  TiiB  Rules  of  Civil  Procedure  apply  to  actions  ccmnenced 
under  section  41." 
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Si:çplaD°ntary  Reocmnesidatlcn  50:  . 

The  Task  Fcorce  recxanmeixis  that  the  warding  of  section  49(2)  be  reconsidered  to        I 
ensure  that  it  is  clear  that  no  award  of  damages  is  available  in  this  cause  of 
action.  A  restoration  plan  can  contenplate  a  monetary  payment  provided  the 
conditions  set  out  in  Section  51(7)  are  satisfied.  Section  49(2)  shculd  be 
^TngnHori  to  delete  the  reference  to  (d)  and  refer  only  to  subsection  (1) . 

SuppIemEntazy  'RpyTrwrnP-nrUi-im  51: 

The  Task  Force  recamnends  that  the  reference  to  Section  2  of  the  Farm 
Practices  Protection  Act  in  section  49(3)  be  deleted  and  that  the  subsection 
read  as  follows: 

"No  order  shall  be  made  vmder  this  secticai  that  is  inconsistent 

with  the  Farm  Practices  Protection  Act". 

SiçplenEntary  "RptimiiiMiiriai-im  52: 

Ihe  Task  Force  consider^  submissions  concerning  section  51  stating  that  the 
Courts  in  Ontario  do  not  have  sufficient  jvidicial  expertise  or  resources  to 
design  such  potentially  ccnplicated  plans.  "Die  Task  Fbroe  does  not  anticipate 
a  flood  of  litigaticn  pursuant  to  this  provision  and  does  not  consider  the 
design  of  a  restoraticn  plan  to  be  any  more  difficult  or  conplicated  than  many 
of  the  other  problems  currently  resolved  by  the  sophisticated  jiidiciary  in 
this  Provin::e.  If  eîçjerience  indicates  there  is  a  need  for  judicial  education 
in  the  area  of  environmental  law,  then  the  Task  Force  reccsnmends  that  such 
judicicil  education  be  provided. 

SLçplesDEntary  Ruaiiiiiinilritinn  53: 

The  Task  Force  recamnends  that  in  section  51(2)  the  V)ca?d  "should"  be  changed 
to  "shall"  in  the  second  line. 

Si^plemeaitary  RFyy7HTiPTidfrt:ion  54: 

Ihe  Task  Force  recccmends  that  section  58  be  amended  to  clarify  that  the 
Attorney  General's  consent  will  no  longer  be  required  for  canmencing  and 
maintaining  an  action  in  public  nuisance  for  harm  to  the  environment  that 
leads  to  direct  eccnanic  loss  or  direct  personal  injury. 

Sufplanentary  Rptaiiiiinilaticn  55: 

•Hie  Task  Force  also  reccsnmends  that  Part  VI  of  the  Eirvironmental  Bill  of 
Ri^ts  be  qTT^Tv^g^  to  incliide  a  provisicn  requiring  court  approval  of  any 
discontinuance,  abandonment  or  other  settlement  of  a  Section  41  claim.  In 
this  regard,  the  Task  Force  reccranends  that  a  provisicn  similar  to  Section  29 
of  the  Class  Pronppdinas  Act  be  considered. 

Si:çplementary  RaocoiiEndaticn  56: 

Ihe  Task  Force  reocmmends  that  a  provision  equivalent  to  section  189  of  the 
Environmental  Protection  Act  be  considered  for  incliision  in  the  Bill.  Ihis 
would  provide  certain  Crown  enployees  with  protection  fran  lawsuits  in 
connection 'with  their  day  to  day  duties. 

Suppleaeantaary  Rpmnnpndrrt-im  57: 

Ihe  Task  Force  reccranends  that  the  words  "questioned  or"  be  removed  from 
subsection  74  (1)  so  that  it  will  now  read: 

(  xix  ) 


"Except  as  provided  in  Section  41  and  subsection  (2)  of  this 
section,  no  action,  decision,  failvire  to  take  action  or  failure 
to  make  a  decision  by  a  Minister  vmder  this  Act  shall  be 
reviewed  in  any  court". 

St^plEsuartaxy  Ra»iiiiiHi»Tntinn  58: 

Ihe  Task  Force  reccnnnends  that  in  subsection  74(2)  the  availability  of 
jiadicial  review  in  Part  H  be  clarified  as  follows: 

"Any  person  resident  in  Ontario  may  make  an  application  for 
jxxiicial  review  under  the  .Tnriiriai  Review  Procedure  Act  on  the 
grourds  that  a  Minister  failed  to  ocnply  with  the  requirements 
of  Sections  4,  15  oar  16  respecting  a  proposal  for  ah 
instrument". 

Si^plEsnentary  BeccniDendation  59: 

Ihe  Task  Faroe  reccnomends  that  the  15  day  time  limit  be  increased  to  21  days 
in  subsection  74 (3) . 


(  XX  ) 


